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rrr' IS FTJR'L'HER ORDERED: rl'hat the sum of $15,000' be and
t.he same is hereby specifically appropriated by The Public Service
(~Omll1i8Sion out of the funds appropI"iated to it for the elimination of
grade crossings by the Act of .July 18, 1911, P. L. 1048; said sum
to be paid to the State Highway Department to be applied as pro­
dded in the foregoing report.

BOROUGH OF :MOOSIC

'V8.

ERIE RAILROAD COMPANY

COMPLAINT DOCKET No. 2790

Orossings at []1·ade-Appro1.Jal of-Evidence.

The Oommission r€fused to establish a grade crossing where the evidence showed
that the proposed grade crossing would be ullusually dangercus and the public was
~dequately ser\'oo by an ov·erhead crossing 725 feet distallt.

ApPEARANCES:

Charles L. Robertson and D. J. Reedy U>r Complainant.
G. R. James and M. B. Pierce for Respondent.

REPORT OF THE COMMISSION

By THE COMMISSION, February 15, 1921:

ThiR complaint on behalf of the Borough (}f Moosic is for the
avowed purpose of compelling respondent railroad company to re­
place a bridge whi.ch formerly carried vehicular and pedes:tlrlan travel
over the right of way and tracks of an o')d gravity railroad. It is
alleged that the ori~inal bridge was torn d()wn by the Erie Railroad
or Erie and Wy()ming Valley Bailroad, which succeeded to the rights
of the graVity railroad; When the steam railroad traeks were laid.

The propoled bridge would eonneet two parts of Spring .Street in
the boron , -whi~h a no p rated by the railroad track/!!. At
the it t the complaining municipality

ould be eatid e Dil tabliahed at the place

•
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11 amnv l' was filed by the UIri,ted States Railroad Administration
then j n 013 rating ontI'ol of respondent's company, and denied the
111'('1'88ity of constructing a bridge at Spring Street. No separate
.U1S\\'t'l' -was filed by the railroad company. An engineer of the Pub­
lic Serviee Commission, accompanied by an engineer of the Borough
of Moosic, and the Superintendent and Division Engineer of the
Edl' Railroad Company, made an inspection, and a report of the
Commission's engineer was offered in evidence. The evidence does
not disclose the date when the bridge alleged to have been torn down
h~r the l'aihoad company was destroy,ed, except that it was done about
tIll' tiJlll' the so-called old gravity road was abandoned and the steam
l'"ilroad of the Erie and 'VJToming Valley Railroad Company, prede­
CPS, or of the Erie Railroad Company, was built. This must have
h('t'll llP<ll'ly forty year~ ago.

It further appears that in 1912, the Borough of Moosic attempted
to rf.:tabllsh a grade crossing at this point, but was restrained hy
preliminary injunction under bill filed hy the Erie Railroad Com­
pHny Rnd the Erie and 'Vyoming Valley Railroad Company against
tlw Borough of Moosic, by order of the Lackawanna OountyCourt,
sitting in equity, entered November 27, 1912, which inju.nction, by
OT'ller of December 4, ] 912, ,vas continued until final hearing. and.
in so far as the Cornmis~:;ion is advised, no further rroceed~ngs or
ol'(lN's in that matter hay,e heen had.

The f>vidflnce clearly establishes that a grade crossi.qg at the point
dnsireo W0111d be umlsually dang-ero-us and ought not to be permitted.
Rome ou;p~tion was ndsed as to whether Spring- Street, where it
cross('d the railroad by the destroyed bridge, was ever legally aban­
doned, but we do not think that that question is material to the present
inonirv. or J1Pcessary to bE' anRwered in determining- the matter before
llS. It i~ ~mfficient for us to know that for many years prior to the
n::tRS3f!C (If the Public Service (;'omnany Law, there was no crossing
(WflT' thi r!'dlroad at Soring Street, either at grade or senarated.
ana it would be inexpedient for this Commission. in an order based
oIeIy upon the determination of this que~tion, to require the re-estali­

lishment of a crossin~ which it is convinced would very much en­
rl ~1""'(lT" pl hUe safr>ty if at grane. anrl reQuire the <:,xnenoitnre of a
k".,. <"rm 11 t w:lrrRnted hv uhlic necessity or convenience if ele-. - .
'. tflil.

'1 r("v·hinrr thjl'1 C nclusion the Commission takp..s into cOllsid(l-r:l­
t;on that ::It Rax Street, in the same horoug-h, the highway crosses
th(> tJ'::lck~ of thiA railroad above grnde. It is only ahout 725 feet dis­
t:mt from the prop0sNl Spring Street C'ro!'lf:'ifH'!. Rno CRn adequafRly
(lrve the puhlic. Tn this view, we are supported by the investigation,

('of)('111 iom~ ttnd rec·ommendations mAde by the engineer of The Public
f'r h'p nommi pion. An order will tl1f'refore be entered, dismissing

the eompJ into
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BOH,OUGH OF MOOSIC

V8.

BLUE RA ILHOA 1) CO:\n'Alry A D THE R RAN1'ON RAIL" AY
COMPA 'Yo

COMPLAiNT DOCKET Jo. 27 9

Grossing ab01'c grade-Repair of-Apportionment of cost.

'Vhere a street railway occupied a bridge carrying a public highway over tlle
tracks of a l"ailroa(~' company, the Commi'sien after consid ring the evidence, im­
posed one-balf of tbe cust of maiutaiuing the bridge between the railroad right of
way upon the street railway and one-half upon the railroad. The cost of main­
tenance beyond the railroad right of way was imposed upon the borough.

C"ossing above g1'ade-Repair of-Power oj ComlTlIIission.

The Commission has power to require ov.erhead crossings to be kept in a safe
condition.

CrOSsi111J above grade-Duty to repair-Contract releasing railroad from dutll to
maintain.

A contract with a township exempting a railroad from liability to repair a bridge
carrying a highway across its tracks is made subject to the implied term that the
lawful exercise of the police power might take place at any time and require the
mil road to maintain the bridg-e notwithstanding the coutract.

ApPEARANCES:

Charles L. Robertson and David J. Reedy for Complainant.
G. R. James and M. R Pierce for Erie Railroad Company.
C. L. Tingley and H. B. Gill for ScI'anton Railway Compan~·.

REPORT OF THE COM,&II8SION

By THE OMMISSION, February 15, 1921:

1'he \Vyoming Division of the Erie Railroad in the Borough of
Moo ic, Lackawanna County, oecupie8 tile bed of hat Wll8 formt>rly
a gravity railroad. At the time the gravity n operated,
Sax treet was earried 0 er the railroad b i I ter when
th Eri(~ nel WyomJn Van. il , of t };rie
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Haill'o<ld, a l'q 1I ired the road bcd, laid tl'atks and commenced the
opt'ra tiOll of s (emu Lal'S thereover, it became necessary to rebuild the
bridgp in Ol'(ll'l' to provide a greater vertioal clearance. About 1884
a new bridg'p was con~truded by the Erie and 'V:yoming Valley Rail­
road under an agrcemeut with Lackawanna Township (the Borough
of Moosic had not at that lime been ipcorporated), at a point 'about
50 01' (W feet ea l::\ t of the location of the old bridge. Tn 189-4 the

trantoll and PHtston Itailway Company, one of the constituent
companies of the Scranton Railway Company, obtained permission
to lay its tracks and operate on Sax Street and across the Sax Street
bridge. The bridge was strengthened by the street railway company
and the operation of street cars thereover begun.

The Borough of Moosic was incorporated in 1900, and now em­
braces within its corporate limits the Sax Street bridge. It entered
this complaint against the Erie H.ailroad and the Scranton Railway
Company alleging that the bridge is of inadequate width to accom­
modate traffic an'd dangerous to the traveling public, that its struc­
ture has been so altered by repairs aJ;ld attempts to strengthen it
that the ordinary methods of calculating the stresses afford no re­
liable guide for computation, and that a new and more commodious
bridge should be built by and at the cost of the respondents or either
of them.

The bridge in question is a half-through plate girder bridge resting
on stone abutments and has a vertical clearance of about 19i feet.
Its span is 37 feet and it crosses the railroad tracks at an angle of
50 degrees. The flooring is of plank and provides a roadway space
of a little over 17 feet. The street railway tracks 'are so lacated on
the bridge that it is practically impossible for a street car and an­
other vehicle to pass.

The approach from the north is about 20 feet wide and ascends on
a 4.7% grade. The earth slopes from the sides of the roadway to
the natural ground level and a fence is located on the west side of
the roadway only. There are no sidewalks on the bridge or ap­
proaches. The southerly approach ascends on a 3% grade for about
50 feet. A fence is provided only 'along the west side. A street rUll­
ning parallel to the railroad tracks connects with Sax Street at thf'
southerly side of the bridge and a. fence is CO.llstructed along the
eaRtern side of the south lapproach to the junction of these two streets
~5 feet south of the bridg,e where Main Street intersects with Sax
Rtreet at a 25 degnee angle. The railway tracks traversing Main
Street curve to the west at this point, the result being that vehicles
approaching the bridge from the south are crowded to the westerly
id of the roadwa.y a.nd are in danger of striking the bridge girders.

From the te timony taken, it appearfil that the Scranton Railway
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('ompallY hn~ repaire'<l the plunking and on one or more occasions
~tl'el1gtltelJ('d the bridge by renewing the fioor beams, etc., but repairs
g't'lll'rnJly ha\,(l 1)(~l'1l llt'glt'cted and responsibility therefore denied by
the IIlullicipali ty, the railroad and street railway. Several years
!lave elnpsl'll SillCl' tilt' bridge was painted and the webbs and beam
fla llges of tlw ghdC'l's lwve hec(\p1e corrod€'d from gasses emitted by
locomotives passing under the bridge.

v'Vldle it cannot be said that strudurnllv the bridge is in an un­
safe condition for public USP, it is Ullqllestionably the fact that the
factor of safety, Lecause of the failure to repair, has been growing
8mflller and the time has anived when the safety of the public using
this overhead crossing, as w011 fiS the safpty of the railroad employes
and passengers passing under it, require that repairs be made by
those legally chargeable with that duty.

There is no doubt but that this bridge should be replaced by one
of sufficient "i'idth to adequately care for the public which uses it
and in such a manner as to enable street cars and ather' vehicles to
pass. Further provision should be made for the convenience of
pedestrians. This, however, is a work that ought to be undertaken
in connection with the gen0ral improvement of Sax Street within the
horough 1imit~ and that street extended constituting a. part of the
State Highway system (Route No.5). 'ro require the building of a
ne"" bridgC' without reference to this State highway and street im­
provement would be unwi~e and possibly improvident, and the Com­
mission is of the opinion that it should make no order requiring a
new structure at present. In the meantime, however, it is a matter
of necessity. involving public safety, that some provision be made for
the maintenance and repnir of the present bridge. This presents a
Rnhj<>ct dearly within the jurisdiction of the Commission, and in
view of tIl(' disC'la :!ller on the part of the mnnrl.cipality the railroad
company and the street railway company, it becomes necessary for
this CommiRsion to detrrminf' upon whom rests the duty.

Tn the first nlace this hridge constitutes a railroad crossing under
the Public Service Company I.Jaw. Under that law the Commission
'iR rll;ll'ged \yith 12Tf'Ut resr)OmdbiJit~, in order that 'the safety of the
J\lll)liC' may he assured. That l'I1RP OI1Sihility extends to the protection
or tho. (' using the bridge as n d strians, vehicular travelers or street
car passengers as well as of those persons, employes or passengers
who travel along the railroad tracks. We are of the opinion that
th Publi Service Company Law has clothed the Commission with
power to make that r('RponRibility eff<'ctive. The jurisdiction of the
Lomrn i~~joJl OV( r til<:' abolition, alteration or relocation of e~i8ting

('rOH ings i complete and exclusive: City of Erie VB. Public Service
f;olllmiMMioJl, 74 FeL t"iupt'r, Ut. ,2(10. It would c m necc arily to fol­
low that H ha the]~ r power to require th croaalnp to be kept

•
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in::t af olldition: Pittsburgh and Lake Erie Railroad Company
\'I:s. Pnulic :-1 el'vice Commi~Hio'n, - Pa. Super. (not yet
I'cported); Borough of Franklin vs. Public Service Commission,
7J p, . Super. 294. A long line of authorities has fully established
that ",hert', a~ ill this cm~e, the construction of a railroad neces-
itated ilw lmnilin~ of a bridg'c across it, the railroad company is

not only r(lsponsible for the hridge construction but for its upkf'ep:
Hayes vs. Gallagher, 72 1'a. 136; Conshohocken Railroad Company vs.
Pennsylvania l{,ailroad Oompany, 15 Pa. C. C. 445; Pennsylvania
f~ailroarl V~. Dorough of Irwin, '85 p,a. 33G. We should note, there­
fore, that thf're is a legal and primary obligation on the part of the
Erie and 'Vyoming Valley Railroad Co,mpany, and now the Erie
Rnilroad Company, to kf'ep the bridge in a safe condition for public
travel hy proper maintenance and repair.

An agrf'('ment with the supervisors of Lackawanna TOlwnship was
offerf'i! ill e"lrlenre. There wa.<:; considerable doubt whether its exe­
cution was properly establiHhed by comprtent testimony. It pur­
ported i'o release ihe Erie and Wyoming Valley Railroad Company
h'om all ohligations as to maintenance of this bridge, and it provided
that a portion of the expense should he hornE'! by the Scranton Rail­
way ('iompany. Without determining the question of the powers
of the township supervisors to make such an agreement, or whether
Owre was sufficient proof of its execution, by the recent case of Pitts­
huri ano Lake Ede Railr,oa.d Company vs. Public Service Commis­
sion. rlf'rirl<:>o December lB, ] 920, snpra, we are advised : "Appellant
also roni'0n(lR thBt it is exempt from liabiHty to renaiir the bridge
by its contract with the borough. At this state of the proceedings,
we need only ~uggest that such contracts are generally held to have
been m:.Hle subject to the imnlied tE'rm tlwt thE' h,v"fnl eX'E'rcise of the
police pmver might take pIncl-' at any time and might reQuire that
tIle railroao company then he called 11001 to maintain the bridg0
notwitllRt::ll1rling' the hOl'0'llO'h'R [lITr E'ment to o() ~;(): see R. R. Cu., vs.
Bristol, ] 51 U. S. 556; N. P. R. Co. vs. Duluth, 208 U. S. 583; C. M.
& St. R. n. 00. vs. Minneapolis, 2B2 U. R. 4. (): "f. P. R Cn. YR. Om~h::l,

2B!) n. R. 121 : D. & R. G. n. CO. V~. Denyer, 2~0 .. R 241: N. P. R.
CO. VR. PnO;f't Souno, etc., R. Co.'-2150 T . S. 332."

Tt ('lf1::trly appears by the <'vidence that the occnpancy anrl llR0 of
lhiM l)l'icl~~e by the Scranton Ra.i]way Company ha imposed some
~i r'l1ctln'al l'e(]l1ir<,ments in the way of bri.<'I,Q"e sh·pugthenjng and rein·
rOl'r('nw·nt beyond that which woulrl ordinarri.l~r have been demanded
anrl beyond what wn~ necess'nry when the lwirlg(l was originally con.-
h'11'~t(l(1. TTn(]pr nIl i11e cir(,l1m~tflllceR of tIle (':lS(', this" Commission

he of the opinion that the primatT obligation of keeping this brillge
In rc~p i1' within tJle right of WilY lines of the railroad compan.y re8ts
On th Eri 1 and Wyomillg Valle,Y Ra.ilroad Oompany and now its
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successor, the Erie Railroad Company. That one-half of the expense
thereof within these right of way lines should be borne by the Scran­
lon Railway Company and paid by it on bills properly verified and
]' ndcred to it by the Erie Hailroad, after sllbmis ion to and approval
hy this Commiss'ion, and the approaches ontside of the right of way
lines, including fences and gnard ra-Hs, should be maintained by the'
Borough of Moosic. In order to effectu::tti: this tinning the Erie
Railroad Company will be ordrred to make, within thirty days, an
ellgineering- study of present upkeep and maintenance requireml'nts
and submit same to the Commission. A similar study and report
,vill be required of the 13oro11gh of Moo,sic for such repairs as are
necessary to the approaches onb;;i(l€' the right of way lines of the rail­
road company. The Oommission will retain jnri diction for ,the
purpose of making such further order in the premises as may be
lle0essary. In reaching- its conclmdon 'with r~spect to apportionment
of maintenance costs, the Oommission hm;; not taken into crH1sidera­
lion any basis of apportionment of the costs of a new hridge. That
matter will be determined if and wh€'n the occasion arises and with­
out re:f.erence to the present allocation. An order will be entered
accordingly.

SUN COMPANY

V8.

THE PENNSYL'VANIA RAIIJROAD COMPANY, PHIl,ADEL­
PHIA & READING RAILWAY COMPANY

COMPLAINT DOCKET No. 3250

RO!ibroads-Freight "ates on petroleu</I'h--Authotized in<Jreas~A.ppli()ation of­
DisC'timination.

Und r Freight Rate Authority No. 2770 authorizing an increase of 25% in freight
rates on petroleum in intra-plant, intra-terminal anQ inter-terminal switching such
increase should have been applied only to intra-station movements and not to inter­
station movements. ')'he application of til 4.5 cents per hundred pounds on
petroleum shipments nnW,rized in E Parte 74,!) 1. C. C. 220 I1pon inter-station
movem nts results in discrimin4tiop.,
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