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for damages due to the owners of property taken, injured or
d!~stl'()yed in the ex,ecution of this improvement \vithin its cor
put'ate limits, :exclusive of cOll1rwnsation due to the respondent
railroad company for any of its property taken, injured 01' de
stroyed; the County of Westmoreland to reimburse the borough
for olle-half this cost.

1-1:. That allY relocation, changes in, or removal of any adjacent
structure, equipm:ent or other facilities of any public service com
pany, which may be required as incidental to the execution of the
i lllprovelllent herein ordered shall be made by said public service
company at its own expense.

15. rrhat, upon completion of the improvement, The Pennsyl
vania Railroad Company shall thereafter maintain the substruc
ture and superstructure of the overhead bridge and viaduct ap
proaches thereto exclusive of road way and sidewalk paving, and
shall also maintain the pedestrian subway including the ~teps and
ramps leading thereto; the Borough of Seward shall maintain the
11 minage and lighting facilities of the pedestrian subway; and the
Department of Highways shall maintain the remainder of the
improvement.

16. 'l'hat, upon completion of the improvement herein ordered,
the portion of Indiana Street within the property lines of The
Pt'nllSylvania Railroad Company, will become unnecessary for
public use and accordingly shall be vacated betvveen said points.

17. rrhat, upon completion of t'he improvement herein ord-ered,
the said highway hereinabove vacated shall be effectively barricaded
by The Pennsylvania Railroad Company, said barricades to be
thereafter maintained by said company.

An order will issue in accordance with these findings.

DEljAVVARE, IJACKAW ANNA AND WESTERN RAILROAD
COMPANY et al.

VS.

FRANK MARTZ BUS COMPANY

COMPI,AINT DOCKET Nos. 7825-7826-7828-7830-7832-7834-7859.

Motor vehicles-Interstate commerce-I1Ltrastate commerce-Oommerce be
tween two points in same state 'via (mthe1' state-Subterfuge.

The service between Philadelphia and Scranton and Wilkes-Barre by a
passenger motor bus operator also operating to New York City was found to
be service in intrastate commerce and ordered stopped, the Commission hav
ing found that respondent motor bus company's routing of its busses through
the state of New Jersey, issutmce of tickets so marked, and other methods of
opera.tion were merely subtel'fuges to evade state regulation.



n(/l1iel R. Reese and G. lV. Morgan for 1)('1,1\\,<11'(', Lackawanna & West
pm Hallroad Company.

Urol'ge II. IIuft for Philadelphia Rapid Transit Company, Philadel
phii:L Rural Transit Compauy and Ew;;ton & Doylestown Motor
Coach Company.

H. B. 1'1wllias for rrlhe Central Hailroad of 1lew Jersey.

F. B. Srnalie for Lphigh Valley Raill'oal1 Cumpany.

II. Z. Maxwell for The Pf'nnsylvaniaRailroac1 Company.

r. T. 1Volle for Reading Company.

A bl'(l1/L Salzburg and M'/llfol'd Mon'is for RPf.;po11(lenL

REPOf{'I' BY 'I'HE COMMISSION, April 23, 1929:

Respondent in these complaints operates a passenger motor bus
service between the cities of Scranton and "Wilkes-Barre, and Phila
delphia. The approximate distance of the route is 145 miles, less than
ten miles of which are in the State of New Jersey. Originating in the
citIes of '¥ilkes-Barre and Scranton, the bus route follows the state
high'vvay known as the Lackawanna Trail to Stroudsburg, and thence
to Easton, where it leaves that highway, crosses the Delaware River
bridge to Phillipsburg', New Jersey, and thence proceeds south on the
eastern shore of the river to Riegelsville, New Jersey, where it again
crosses a river bridge to Riegelsville, Pennsylvania, and from thence,
over the same Lackawanna Trail, it proceeds through Doylestown to
Philadelphia.

It is within the knowledge of the Commission that the Lackawanna
Trail extends as one continuous through highway from Philadelphia
to Scranton without break. It further finds from the record that the
main travelled highway between Philadelphia and Wilkes-Barre and
Scranton is entirely within the borders of Pennsylvania, and that the
portion of 1;he highway between Easton and Riegelsville on the Penn
sylvania side of the river is of concrete and is a shorter and safer
highway than the corresponding section on the New Jersey side of the
river between Phillipsburg and Riegelsville. It is admitted that the
transportation of persons originating from or destined to Phillipsburg
or any other point on the part of the route in New' Jersey is negligible
and almost non-existent. In fact, on the sixteen representative days
covered by the evidence only seven out of 290 passengers carried
entered or left the bus at New Jersey points. Phillipsburg is practi·
cany a suburb of Easton and all its transportation requirements in a
. ~l'vice such as here operated could be rea1S{)uably met by operation
throngh East,()J1, entirely on the Pennsylvania side of the river. It is on
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t lit' 1\'11 w.;.rJ vallia sid~ of the river that other bus operators, passing
tlll'l)llf!:ll t II is territory, route their busses.

I t i~ l-lear, and t'bc Commission finds, that the Philadelphia-Wilkes
l:a l'!'t' H ntl Scranton route of rc:-;pondent is a separate and independent
up\'l'iltiun and not in an integrated part of the bona fid·e interstate
J'(llllt'S oparat.cd by it, such as its New York-Scranton, and its Scranton
l~lttraJ() rout€'s. 'fhe record shows that respondent's busses leaving
Philadelphia usually pass through New Jersey and back into P€nnsyl
vania without :-;topping, and that the first stop made is Stroudsburg.
.:\!(,\'(·rtlwlcss, respondcllt's tickets are ink-perforated in the middle,
llll{' Iialf reacting' "Philadelphia, Pa. to Phillipsburg, N. J." and the
oj 11('1' reading', "Phillipsburg, N. J. to W,ilkes-Barre or Scranton" and
\·i(,(, Wl'~H for the return journey. 'fhe lack of good faith in this
attt'lllpted appearance of a division of the trip is indicated by the
fal't that the entire ticket is collected at once, usually in Strouclsburg.
Hcspolldent's advert.ising, moreover, both in newspapers and on its busses
is of transportation b€'hveen Philadelphia and Scranton or 'Wilkes
Barre. no mention being made of any New Jersey stops. Prospective
paSSPllgers for point in New Jersey are compelled to buy a ticket
for Phillipsburg. Occasionally passellgrrs for Philadelphia from
\ViJl.~('s-Barre or Scranton are rcque>'ited at Stroudsburg to change to
tllr bus from New York to proceed to Philadelphia.

1)OC8 the- use of the comparatively :chort section of the route in
• : C\\' .Jcrsey constitute the service as interstate, and thereby automatic
ally n'mov€' it from the regulatory jurisdiction of the State of Penn
~y 1nlnia ? Was the selection of a fev\' miles ot route in the State of
:N"t>I\' Jersey made for the legitimate purpose of fierving interstate
tJ'af'fi-e, or was it a subterfuge to evade the law of Pennsylvania? 'l.'hese
a n' the cleterminative questions involved in these proceedings.

It. is not disputed that respondent is a common carrier. He con
tends that under the Buck and Bush decisions of the United States
Supreme Court (Buck V8. Kuykendall, 267 U. S. 307, and Bush and
Nons 1)8. Maloy et al., 267 U. S. 317) the lUere fact that his vehicles
traverse any part of the soil of another state than Pennsylvania re
lieves him of the necessity of obtaining a certificate of public 'Con
venience from this Commission for the transaction of intrastate busi
ness. While counsel for respondent in brief and argument made admis
sion that for some purposes the State of Pennsylvania might exercise
control over the operation of respondent's vehicles, in general the
respondent makes unqualified denial of the jurisdiction of the State
to exercise regulatory authority .under the provision'S of t'he Public
~('rvi Company Law.

IJikc many oth r motor bus passenger carriers engaged in interstate
husine R, S()mc of which ar:e in bona fide interstat operation and sOI;Ile
aI' not, r pond nt b gan the operation c'Omplained of subsequent to
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the Bucl and Bush decisions upon which he relies. It is a matter of
common knowledge that since the United States Supreme Court clari
fied the law in reference to interstate motor vehicle transportation in
these decisions, there have sprung into being almost countless operators
of alleged interstate service whose disregard of all laws has led to JlU

merous pronouncements by courts and commissions to correct their mi'i
interpretations of the decisions of the Supreme Gourt. The whole
trend of the judicial decisions since 1925, as the Commi'ssion construes
them, and especially those of the Federal Courts, has boon to make it
clear that the :highest tribunal did not, in the decisions referred to, in
tend to open the floodgates to irresponsible motor bus operations under
the g'uise of interstate commerce, free from all restraint of law, or
divested completely of the requirements of public interest.

In Pennsylvania, as in other states prior to the Buck and Bush deci
sions, the Commission and the courts had h-eld that, in the absence of
federal regulation, interstate motor bus common carriers were required
to operate under the regulation of the Commission, so far as point'S
within the state were concerned. Under that practice, over (me hun
dred certificates of public convenience were issued to interstate carriers
for operation within the State's borders. Many of these certificates
were from the City of Philadelphia to points on the state line for routes
of servicB to New York, New Jersey, Delaware and Maryland. From
Qther centers of population near the State border, such as Pittsburgh
and Erie, these certificates were issued for routes of service to New
York, Ohio, West Virginia and Maryland. These certificates, all is
sued to legitimate interstate operators, lap'sed when the law was de
fined in bhe Buck and Bush decisions.

Subsequently, mushroom operators who attempted to circumvent
the law of Pennsylvania by such devices as crossing the state line OVBr
the D~laware River bridge between Philadelphia and Camden, New
,Jersey, and returning to Philadelphia, were ordered to cease and de'sist
hy the Commission (Public Service Commission vs. Highway Motor
Coach Company, 16 P. C. R. 28). It was not the purpose of the Com
mission in that case, or in any of its decisions, to hamper or obstruct
the operation of lawful and proper interstate motor transportation.
It ha's r:epeatedly declarBd its purpose, in the public interest, to give
cvery encouragement possible to the legitimate development of motor
bus passenger and motor truck freight transportation and its action
in having granted scores of certificates to interstate operators prior
to 1925.

Our problem is not one of search for some general ormula or
standard to be applied, nor the relation of precedents having to dQ
with railroads, telegraph lin~~, navigable rivers, and the like. It is
solely whether the particular 'operation complained against, considered
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ill tilt' light of the nature and character of the route traversed, the
c~llTiag"' undertaken, the extent and character of operation in New
J ersfY, and all the other incidents of the particular undertaking, con
.,titutl~ it an engagement that can be pursueu without its necessity or
propriety in the public interest first being establisheu to the legal satis
fa tion of this Commission. We have Goon referred by respondent to
Hanley t'S. Kansas City Southern Railway Company, 187 U. S. 617;
Mi 'ouri Pacific R. R. vs. Stroud, 267 U. S. 404, and Western Union
Telegraph Company vs. Speight, 25,1 U. S. 17, whic'h cited cases do
not rule the present controversy. 'rhose decisions involve commerce
conducted by entities possessed of corporate privileges, franchises anu
rights to do and perf.orm an interstate as well as intrastate business;
commerce that was routed across state boundaries and carried on lines
of rail and wires located on private rights of way ;on lines that were
owned, controlled and used solely by the corporations themselves, and
operated m; parts of an extensive and integrateu system for the car
riage of persons and property, or for the transmission of intelligence,
to points in states other than those of their origin, and forming part
of one great system of transportation, nation-wide in its general extent.
They uo not, as here, deal \\Iith a method of transportation which per
mits uf transportation over one route today, another tomorrow, and
the nE-xt day a third, or the first again.

'rhe Federal Supreme Court has many times said that the distinction
betvveen interstate and intrastate commerce lies in the fundamental
nature of the thing done and not in the form given it. "The question
whether commerce is interstate -or intrastate must be determined by
the essential character of the commerce and not by mere billing or
form of contract." Atlantic Coast Line R. R. Co. vs. Standard Oil
Company, 275 U. S. 257, 268 (1927). The court applied this principle
in a still more recent bus case: Sprout vs. City of South Bend, 277
U. S. 163 (1928). In that case the court set aside a municipal ordi
nance on the ground that it imposed a license fee on the right to oper
at in interstate commerce, but it went out of its way to definitely set
its heel on the appellant's claim that his local suburban business with
in the State of Indiana was interstate commerce because his tickets
r ad to points bey,ond the state line, and the passengers were required
to pay fare to such points. "The legal character of this suburban bus
traffic wa not affected by the device of requiring the payment of a

f rc fixed for some Michigan point or by Sprout's professing that he
sought onl pa.ssengers destined to that state. The actual facts govern.
Ij'or this purpos ,tll destination intended by the passenger when he
h - inl'l his journey, and known to th carrier, det rmines the char
a-ct;P,r of th~ ommerce."

III th. (~fl ('. t10 b .fore th C<HlImil'lsion, re. pond nt's advPI'tisin~ iu
th, ne pap '1'8 ane) tho d v ignaUolllol on his bus huli ntf. {)Jlly a trans-



pOl'tatioll to another puint ill tltt' l';lllll' s1al('. 'rile prospective pal';
;-;(~llgcr 1;-; wholly t11l<lwaJ'e of til(' r,I('1, 1hat he will ll(' earried ollt~iue

t!l{lt state, auLl clol's 1.1Ot dc,~iL'l' so ttl lw 1ake11. As in tIle Sprout ease,
I'PSpOJldl'nt's llL-viet' uf i.';};lliug til'l(('ls illdil~at iug' the vayment uf tarf'

tu Phillipsburg', N. <1. can'lwvl' 110 Ipg;ll erred U11 llis op,eration.
In adLlitioll to uur opinion thaI 1[;(:rl' is llO substantial r{'aS011 fur

regarding this trani::lpol'tatloll a:-:; une ill 111t<j,J'state commerce, we (Ire

further of the opini,ou that rl'SpUlJc!l'llt's llLethod of operation is adupted
solely as a. subtl~rfug~ amI coJoralJ!(' fUl'l1l to ereate a legal efft"et, anu
not for any reason -of business 01' <..;ffkielley of overation.

The languag:e of the court in Inkr City Coach Company vs. Atwood,
:n j1-'ell. (~d) t'J (HI27) is partieulal'ly applicable to respondent's Op<..;l"
ation:

"Interstate commerce is more than running bus,<>cs acro~s it

state line. It is runlling vehidet:> ,vhich transport passengers or
goods interstate, or arc hOllt'stly ill tended to do so. '1:'*""* 'rhe ques
tion before us, taking the evidrllL:e llJost favorably to the plaintiff,
is whether a !Jus, using the hig!l\\'ay for carrying for hire illtra
state passengers, escapes state highway regulation Lecause it may
also carry an occasional interstate passenger. In our opinion it
does not. Still less does it do ~o if (as on the present record is
at least proLable) the interstate character of the transportation is
a 'discreditable subterfuge, to vvhieh this court ought not to lend
its countenance.' '" * ,;> * In our opinion, interstate commerce, in
order to be entitled to the protection of the federal Constitution,
must be real and bona fide. The question whether it is so is open
to inquiry. It has never buail held, and we believe never intended,
that a mere fiction of interstate commerce may be so availed. of al-J
to deprive a state of its power to enforce sound regulation of the
use of its highways in intrastate commerce."

Respondent's choice of a longer and less desirable route for a short
distance outside the state, its manner of printing its tickets, the prac
tical non-existence of any business to the points ,outside the State, and
its attempts to create the appearance of interstate and intrastate busi
ness necessarily commingled by its occasional changing of busses at
Stroudsburg, all points to the conclusion, and we so find, that respond
ent's operation beyond the boundaries of Pennsylvania is merely a
"discreditable subterfuge" to which no countenance ought to be given
by the regulatory authorities of this State.

The facts as developed of record and as found herein, considered
entirely apart from respondent's motives in routing his line over the
state boundary, compel the conclusion that the commerce engaged in
is intrastate and subject to this Gommission's jurisdiction. The purpo 'e
of the Commerce ClaU8e of the fed ral Constitution is "to protect com
mercial intercourse from invidious restraints, to prev nt i11terfel'ence
throughconfU(,.'iing or ho tile state laws, and to insure uniformity in
l't>gula-tion." P D~ybania 1Hl. We. t Virginia, 262 U. S. 553 596. T,he

•
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COlllplf'tC' l"egulation of respondent's service by this Commission can
work no inviJious restraint as against New Jersey, and that state, by
reason of the nature of rC'spondent's service can relate to him no impo
:itiotls save license fees for the use of its highways, speed regulations
and suth oUter local police measures as would l.>e within its power, even
thollgh respondents' l.>usiness were in point of fact and law interstate
ill the fllll s'ense of the term. Neither is respondent subjected to inter
ference through conflicting or hostile state laws, nor subject to lack
of uniformity in the regulation of his business.

In the Commission's opinion respondent's bus operation between
,Vilkes-Barre and Scranton on the one end, and Philadelphia on the
other, is an operation in intrastate commerce and as such is a viola
tion of the Public Service Company Law unless and until a certificate
of public convenience from the State of Pennsylvania is obtained there
for. 'l'he operation of respondent's busses over the short section of
route in New Jersey is and has been a subterfuge to evade the law of
Penllsylvania. rfhe complaints will l.>e sustained and an order directing
l'espolHlent to cease and desist from such operation will issue aecorcl
ingly.

RESIDENTS OF CITY OF COATESVIIiLE

VS.

PENNSYLVANIA RAILROAD COMPANY, COUNTY OF
CHESTER, CITY OF COATESVILLE, TO"\VNRHIP

OF VALLEY AND DEPARTMENT OF
HIGHWAYS

COMPLAINT DOCKET No. 7435

Cro8sings-Bridge-Oornmission report a.nd olo der-Modijication.

The Commission modified a former report involving the reconstruction of
3n overhead crossing RO as to provide for a wider span to permit the laying
of two additional tracks under the new bridge. The additional cost was
impoHed upon the railroad company.

W. E. Greenwood for City of Coatesville.

No/u..man &; Smith for The Pennsylvania Railroad Company.

lohn L. Shelley, Jr., for Department of Highways.

fl. F. Troutman for County of Ohester.
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