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560 DECISIONS OF THE PUBLIC SERVICE COMMISSION

DELA"\VARE, LACKA"\VANNA AND WESTERN RAILROAD
COMPANY et al.

tJ.

FRANK MARTZ BUS COMPANY et al.

COMPLAINT DOCKET No. 8046

Motor carriers-Interstate commerce-Interstate route between intrastate
points-Subterfuge.

A complaint that respondent motor carrier was operating between points in
Pennsylvania without Commission approval was dismissed where the route
was partly in New Jersey and complainants had failed to establish that the
route had been adopted as a suhterfuge to evade regulation and was not the
result of a bona fide business.

G. W. Morgan, H. B. Thomas, H. Z. Maxwell, G. H. Hutt, C. T. Wolfe
and F. B. Smillie for Complainants.

Francis Sh~(/nk Brown, Sr., and Abram Salsburg for Respondents.

REPORT AND ORDER BY THE COMMISSION, November 18, 1930:

The complainants in this proceeding are corporations owning and
operating lines of railroad, street railways and motor coach lines
throughout various parts of the Commonwealth of Pennsylvania. They
allege that the respondents for some time past have operated and now
operate passenger service on schedule between Scranton and Phila
delphia and Wilkes-Barre and Philadelphia and intermediate points,
by means of motor vehicles as a common carrier in violation of law,
never having applied for nor received a certificate of public con
venience evidencing this Commission's approval of the institution and
operation of such service, as reql1ired by Article III, Section 2 (b) of
the Public Service Company Law. The complainants further allege
and aver that the aforementioned operation by the re~pondents is in
violation of the Commission's order dated April ,23, 1929, in com
plaints against Frank Martz. Bus Company, 9 Pa. P. S. C. 647.

The answer of the respondents by Frank Martz, acting for himself
as well as Treasurer of Frank Martz Coach Company, Inc., and
Treasurer of White Transit Company, specifically and categorically
denies Of answers the several averments of the complaint. The sub
Itance and essence of the denials and averments is that respondents'
service is' excl\llivel1' interstate; that it is notneoessary to ohtain a
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certificRte of public convenience evidencing the Commission's approval
of the institntion and operation of said service; and further that the
Commission's order of April 23, 1929, has not been violated for the.
reason that the sen ice complained of is not the same service as covered
by that order.

Two questions are raised for determination: First, whether the op
eration of respondents, as averred in the complaint, violates the order
of the Commission dated April 23, 1929; second, whether said opera
tion is interstate or intrastate.

The evidence conclusively establishes that the transportation service,
under consideration, is now being furnished by a corporation known as
the Frank Martz Coach Company and not by the respondents named
in the order of April 23, 1929.

If the operation by respondents between Scranton and Philadelphia
and between Wilkes-Barre and Philadelphia over route partly in
Pennsylvania and partly in New Jersey is an intrastate service, the
respondent has no right to operate without the approval of the Com
mission first had and obtainerl, but if said operation is an interstate
service the Commission's only jurisdiction is under revised rule 14
of General Order No. 18. Whether the operation is an interstate or an
intrastate movement depends upon the facts adduced from the evidence.
The Commission held in Complaint Docket No. 8489, Lehigh Valley
Transit Company v. Quaker City Motor Coach Lines, Inc., that the
evidence failed to establish that the route there involved, partly in
Pennsylvania and partly in New Jersey, was adopted as a subterfuge
to evade the regulatory law of Pennsylvania and was not the result
of a bona fide business.

From a consideration of the evidence in this case, in the light of
that decision, the Commission is convinced that it fails to establish that
respondent, Frank Martz Coach Company, is and has been operating
an intrastate transportation service, from the operation of which it
could be lawfully restrained. The other respondents named in the
complaint are conclusively shown by the evidence to have had no
connection with the operation between Scranton and Wilkes-Barre and
Philadelphia.

The Frank Martz Coach Company has been granted, by order of
even date (Application Docket No. 20750, Folder Nos. 1, 2, 3 and 4)
permission to operate under revised rule 14 of General Order No. 18,
over certain public highways in Pennsylvania an interstate motor ve
hicle transportation service between Scranton and Philadelphia and
between ,'lilkes-Barre and Philadelphia; THEREFORE,

NOW, to-wit, November 18, 1930, IT IS ORDERED: Tbat the,
complaint be and ~s hereby dismissed.
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APPLICATION OF FRANK MAR,TZ COACH COMPANY

ApPLIC'ATIO DOCKET No. 20750, ForJDER Nos. 1, 2 3, AND 4

Motor ca,rriers-Inte1'state service--JuriMiction of Gom mission-Fo-reign
corpora tion-.4.ppro ral of b1l8il1ess.

A for€>ign motor currier ('ompnny \\"lIS giWll right to do nn intra~tate busi
ue ·S. An int€>rstat€> cNtificat€> was also granted \""ithout a showing of public
necessity.

The Commission's jurisdiction with respect to excJusi,e intNstate senice
is limited to a consideration of matters pertinent under redsed rule 14 of
General Order ~o. 18. It has no power to determine whether the proposed
s€>ITice is necessary for the accomlllodation and con,enience of the public.

A foreign corporation desiring to do an intrastate business must show public
neces:"itr therefor.

Francis Shunk Brow11) Sr., and A.b1·am SalsbU"g for Applicant.

Sterling G. McNees and McConnell, Blackrn01'e & Cory for Great Lake
Stages, Inc.

Gomer W. Morgan for The Delaware, Lackawanna and Western Rail
road Company.

John T. Brady for Reading Company.

H. Z. Maxwell and Spencer G. Nau.rnan for The Pennsylvania Rail
road Company and Pennsylvania General Transit Company.

George H. Huft for Philadelphia Rapid Transit Company, Philadel
phia Rural Transit Company and Doylestown & Easton Motor
Coach Company.

Panl Bedford for The Delaware & Hudson Company.

F. B. Smillie for Lehigh Valley Railroad Company.

Obrien &; Kelly and W. J. Fitzgerald for Lackawanna & Wyoming Val
ley Railroad Company.

Sterling G. McNees for Scranton Railway Company and Scranton
Bus Company.

. W. Rhoa.ds for Wyoming Valley Autobus Company and 'Vilkes
Barre Railway Corporation.

D. A. McNeal for John Lamphere and Monroe and Cecil Palmer.

a. R. Bemitnger for East Stroudsburg Bus Company, A. A. Holbrook
and Red Star TransporatioD. Company.
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REPi.lH'l' 11¥ 'i'IIE COl\ll\lISSION, Nuvembe1' 18,1930:

By lntt'l'im l{t'\HJl'1. <.hlh>d August J, 1920, the Commission expressed
th' opinion tll'lt, tIll' 1'(,(:ol'd of tllis application as then cons ituted did

Jl 1. l'ontain sufficient data and information upon which a determination
cOllltl be lIla<.l{\ and dil'petcd tllHt the application be listed for further
ht-'al'ing at whil'1I <.'l'rtain detailed information should be furnished.
III Hl'COl'<hllll'e with the Interim Heport the applicant company filed
thl'ft.' Sl1pph>llH'lltal petitions alld at subsequent hearings testimony on
part of the applicallt and the protesting rail and motor vehicle trans
portation compallies was heard.

It has bePIl difficult on account of the numerous differences between
1. Iw appli<.'a llt 's petitions and testimony to fix definitely and specifically
the nature allll l'haracter of 1.11<.' transportation service 'which the ap
plicant submit,;; for the Conunission's requisite approval. Our under-
tanding and conecption of tIw matter is that the pending applications

of Frank Martz C'oadl Company are for approval of the right to do
the busin\..'ss which the company has been performing since it was in
corporated and as indicated by the timetable filed of record. Based
on this understanding the applicant seeks approval of the right a'S a
foreign lJUblic service company to do business in Pennsylvania with
headquarters and main office in the City of "Wilkes-Barre, limited to
the operation of a motor vehicle passenger transportation line across
the northern portion of the state on and over a route beginning at
the New York-Pennsylvania State Line near Eldred, thence via State
Highway Ronte No. 446 to Larabee, thence via U. S. Route No. 6
to Scranton, thence via U. S. Route No. 611 to Stroudsburg, thence via

tate Highway Route No. 612 to Delaware Water Gap, thence via U.
. Route No, 611 to the Pennsylvania-New Jersey State Line near

Portland, with additional and supplemental route for certain trips be
tween Osterhout and Swiftwater via U. S. Route No. 309 to West Pitts
ton, thence via U. S. Route No. 11 and State Highway Route No. 115
through Wilkes-Barre to S'wiftwater, with right to furnish an exclusive
interstate service over said routes as part of a through interstate route
between New York City, Buffalo, Cleveland, Detroit and Chicago;
and aL 0 the r,ight to transport over said route in Pennsylvania, intra-
tate pa sengers between the City of Wilkes-Barre and the New York

P nnsylvania State I..Jine near Eldred; also the operation of a passenger
mQtor vehicl transportation line over a route beginning at the City
of Wilk a-Barr, thence via State Highway Route No. 115 to Swift
wat r, tl neon U. S. Rout No. 611 to Stroudsburg, thence via State
nigbway Rout No. 612 to Dela.ware Water Gap, thence via U. S.
Iwut J - o. 611 to Portland, thence to point in New Jer ey opposite
Portland via th(~ Ton Bridge over. the D "laware Hiv r, then e along
highw throu h th ,tat of New IJersey, via Delawar ,Belvider and
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PhilJipslmrg' to Hf'igE'I~"ilk tlwllc(' "in the brillgl' acro&'I the Delawarp
1 in')' to Hil:gelsyiJlt" PPllll~yl\'llnill, 111('11('(' "i1l U. S. Houtf' 1\0. 611 to

,

tel'lliinns in Philad('lphia, ",itll allllitiolliil or sllpplrl1H'ntal routp fa!'
the opt'ration of l't'!'tnill trips bd\\"('pn \\Tilkes-Barrl' alld S",ifhYilter
\'ill Hontes No~. 11;, allll 11 to \Yest· Pithtoll, thpnce to Pittston, thrnce
via U. S. Honft.> No. 11 to illlpro\'ed Ilighway imuH'diately northeast
of the Borongh of A\'oca, tlll'l\l'(' "ia imj)ro\'('d highwa~' to SCI'CllIton
and thence "ia {T. S. Honte i\o. (j] 1 to S"'iftwater, with the right to
transport pPI.."on::; OYPI' said rontes Loth in interstate and intrastatE'

,
serVIce.

It is not necessary for this applieant. to establish the necessity for
the proposed exclusive interstate s{,l'vil'e, i. e., for the transportation of
pt'l'SOI1S originating at points allll plal~es in PeI1lIsyh'ania and dt'stined
to points and plaees.in the adjoinillg' states, and \'ice versa. B~' report
and order of eV(-'1I date in 1'0mpLlint of The Delaware, LackawanJla and
\Vestern Railroad Company et a1. 'v. Fl'a uk 1\1a l'tz, tr<l di Il go as Prall k
Martz Bus Company et aI. (Complaint Docket No. 804G), the COlllmis
sion has df'terlllined that the proposed rOll te from 'ViI kes-Barre and
Scranton to Philadelphia extending over certa in highways in Peul1
,;ylYania and Ne,,' Jersey i,..., not all intrastate service. TIle Commis
sion's jurisdiction ",ith r0Spf'ct to the exclusiye interst.ate service is
limite:.! to consideration of matters pertinent under revised rule 1-i of
General Order No. 18 of the Commission. It has no power or authority
to determine whether the proposed interstate service is necessary for
the accommodation and conyenience of the public. Nor is the appli
cant required to establish necessity for the interstate service. Frank
Martz Coach Company has established proper qualifications to meet
and comply with all the regulat.ions which can be lawfully imposed
by the Commission upon interstat.e motor vehicle t.ransportation

,
compames.

'With respect to the intrastate service and the right to do business
as a foreign public service company in Pennsylvania the applicant
must establish public necessity. The character and financial ability of
the applicant not having been attacked or questioned, the right of the
Frank Martz Coach Company as a foreign corporation to do business
in Pennsylvania and to operate an exclusive interstate service will
be approved,

The pOlicy of the Commission ,in the matter of intrastate service
hI connection with cross-state operation which is clearly set forth in
various opinions of tbe Commission, is to grant no intrastate right
between a~y portions of the cross-state route where there are xisting
tl'allJllportation fa.cilities which adequately and conveniently nc 0111

modat tb pnbl,ic,' This policy was adopted for the protection of the
•
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local operators and to conserve to the public the local transportation
ervice which has become necessary for its accommodation.

'With this policy controlling, the protest of the Great Lakes Stages,
Inc., is the only protest to the intrastate service which requires any
discussion. The Frank Martz Coach Company and the Great Lakes
Stages, Inc., began operating through Pennsylvania an interstate motor
vehicle transportation service at approximately the same date, operat
ing over practically the same highways in Pennsylvania and have been
competitors in the interstate serv.ice. The Commission has no power
or authority to interfere with or to prevent such competition. The
public has the right and privilege of using the buses of both companies
and no convincing reason has been advanced to justify the Commission
in denying to the Frank Martz Coach Company the same rights to
perform intrastate service which have been granted by the Commission
to the Great Lakes Stages, Inc.

In conformity with the foregoing conclusions and giv,ing due con
sideration to the evidence, the Commission finds and determines that
the approval of the right of the Frank Martz Coach Company, a cor
poration of the State of Delaware, to do bus,iness in Pennsylvania, is
necessary for the service, accommodation and convenience of the pub
lic, said business confined to the specific rights and privileges set forth
in annexed order. The Commission further finds and determines that

-the approval of the right of the Frank Martz Coach Company to oper
ate and furn,ish intrastate service on the route between northern ter
minus near Eldred and Pennsylvania-New Jersey State Line east of
Portland subject to conditions contained in the attached order, is
necessary for the service, accommodation aU9- convenience of the public.

The Commission further finds that the granting of permission to
the Frank Martz Motor Coach Company to operate jn the aforemen
tioned and described interstate service is the proper exercise of the
police power vested in it.

DELAWA~E, LACKAWANNA AND WESTERN RAILROAD
COMPANY et al.

v.

GREAT LAKES STAGES, INC.
•

COMPLAINT DOCKET No. 8090

Motor earr-iC1's-lnterstate corn:me"ce-Tnterstate 1'01de hetu;een intrastate
points-Snbtc1·!u,ge.

A omp!aint that respondent motor carrier was operating between intra
state points without CommlssioIL approval was dismissed where tbe route
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