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No. 1180.

HENRY E. MEEKER AND CAROLINE H. MEEKER, COPART-
NERS, TRADING AS MEEKER & COMPANY,

v.
LEHIGH VALLEY RAILROAD COMPANY.

Submitted May 15,1911. Decided June 8, 1911.

1. Upon shipmentsof anthracite coal made by complainants from the Wyoming region
in Pennsylvania to Perth Amboy, N. J., during the period from November 1,
1900, to August 1, 1901, the rates collected by defendant were unjustly discrimi-
natory and resulted in damage to complainant, for which reparation will be
awarded.

2. Defendant’s present rates for the transportaticn of anthracite coal in carloads from
the Wyoming region in Pennsylvania to Perth Amboy, N. J., of $1.55 per gross
ton on prepared sizes, $1.40 on pea coal, and $1.20 on buckwheat coal, found
unreasonable to the extent that they exceed $1.40 on prepared sizes, $1.30 on
pea coal, and $1.15 on buckwheat coal, which latter rates are established as
maxima for the future, reparation to be awarded on basis of the latter rates as to
shipments made by complainants since August 1, 1901.

William A. Glasgow, jr., and John A. Garver for complainants.
J. F. Schaperkotter, Frank H. Platt, and George W. Field for de-

fendant.
RerporT OF THE COMMISSION.

McCrorp, Commissioner:

Henry E. Meeker and Caroline H. Meeker, copartners, trading as
Meeker & Company, complainants in this proceeding, were, when
the complaint was filed, engaged in the business of buying, shipping,
and selling anthracite coal over the lines of the Lehigh Valley Rail-
road Company from mines and collieries situated in the Wyoming
coal region of Pennsylvania to tidewater at Perth Amboy, N.J., and
thence to the New York market.

During the pendency of the proceeding, Caroline H. Meeker died,
and it has been continued to be prosecuted in the name of the sur-
viving partner, Henry E. Meeker.

Complainants were not mine operators, but merely dealers ou the
New York market. The coal shipped by them to Perth Amboy was
purchased from the Stevens Colliery, which is situated near the city
of Wilkes-Barre, Pa., on the West Pittston branch of defendant’s
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130 INTERSTATE COMMERCE COMMTISSION REPORTS.

Wyoming Division, 1.5 miles from Coxton and 165 miles from Perth
Amboy.

Practically all the anthracite coal deposits in the United States
are in nine counties in the eastern portion of Pennsylvania in an area
comprising about 496 square miles. The different coal fields are as
follows: The northern, commonly called the Wyoming, from which
the shipments involved in this proceeding were made; the eastern
middle and western middle, which together are known as the Lehigh
regions; and the southern, which also bears the name of Schuyllkill.
All three regions are reached by the Lehigh Valley Railroad. The
northern field is some 55 miles in length, has a maximum width of
about 5 miles, and lies northwesterly of the Pocono Mountains, in the
valley of the Lackawanna and Susquehanna Rivers. From this valley
the carriers find comparatively easy outlets to points north and west,
along the rivers mentioned, but coal shipped to the east over de-
fendant’s line has to be carried over the mountains at a maximum
elevation of 1,750 feet. The lowest portions of the valley are about
500 feet above the level of the sea.

The coal mines are usually located at points separated from car-
rier's main tracks by distances varying from a fraction of a mile to
several miles, and connected with such tracks by lateral lines called
branches or spurs. These branches are sometimes constructed by
the mine operators, but generally by the carriers. The manner in
which the coal is handled at the mine openings and while in process
of transportation is as follows: For convenience in handling the coal
at the mouths of the mines and preparing it for market, buildings
called “breakers” are erected, and in these buildings the large lumps
are broken and the coal separated into required sizes by being run
over a series of screens of appropriate mesh. Some lump coal is
taken as it comes out of the mine and is marketed for use either in
furnaces or locomotives, but the demand for this size is limited. The
sizes usually transported are the following:

Broken or grate, which goes through a mesh 4 inches square and
over a mesh 2% inches square.

Egg, which goes through a mesh 2 inches square and over a mesh
2 inches square.

Stove, which goes through a mesh 2 inches square and over a mesh
1% inches square.

Chestnut, which goes through a mesh 1§ inches square and over a
mesh three-fourths inch square.

Pea, which goes through a mesh three-fourths inch square and over
a mesh one-half inch square.

Buckwheat No. 1, which goes through a mesh one-half inch square

and over a mesh one-fourth inch square.
21 L. C. C. Rep.

HeinOnline -- 21 1.C.C. 130 1911
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Buckwheat No. 2, or rice, which goes through a mesh one-fourth
inch square and over a mesh one-eighth inch square.

Smaller sizes are known as buckwheat No. 3 and culm.

The sizes above pea are known as prepared sizes and are used prin-
cipally for domestic purposes. The smaller sizes are used almost
entirely for steam purposes.

Formerly the smaller sizes had no commercial value and were
allowed to accumulate as waste product in banks at the mines. But
changes made in the grates of furnaces have facilitated their use for
steam purposes and such use has been increasing rapidly during recent
years. By means of ‘‘washeries” large quantities of the smaller
sizes have been recovered from these waste or culm banks and sent
to market to satisfy this increased demand. However, only com-
paratively small prices can be obtained for these smaller sizes.

The cars are loaded directly from the breakers by means of chutes.
The loaded cars are then hauled to a convenient place of concentra-
tion along the main track designated a gathering or assembly point,
where they are drilled into trains according to destination and with
some reference to the sizes. The coal destined to tidewater points
is hauled in trains to yards adjacent to the docks, where a more par-
ticular separation takes place; that is to say, coal of particular quali-
ties and sizes is placed on separate tracks and afterwards transferred
to the boats or storage bins in accordance with the requirements of
different purchasers.

For the year ended June 30, 1908, the Lehigh Valley Railroad Com-
pany carried altogether 11,206,774 gross tons of anthracite coal, upon
which its gross revenue was $14,908,923.08, showing an average reve-
nue of $1.2411 per gross ton, or $0.00737 per net ton per mile. During
the same period the Lehigh Valley’s entire freight revenue amounted
to 23,643,001 gross tons, its gross revenue to $30,186,581.72, its aver-
age rate per gross ton to $1.277, and its average rate per net ton per
mile on all traffic, including anthracite coal, to $0.00630. It will thus
be seen that during 1908 anthracite coal constituted approximately
47 per cent of defendant’s freight tonnage and produced approxi-
mately 49 per cent of its freight revenue. Complainants shipped
between August 1, 1901, and June 30, 1907, 499,901.47 gross tons
of anthracite coal, upon which they paid total freight charges of
$709,637.67, resulting in an average rate per net ton per mile (based
on the average mileage from the Wyoming region to Perth Amboy
of 170 miles) of $0.00745.

It appears that prior to 1900 various anthracite coal carrying rail-
roads in Pennsylvania, in their endeavor to control the output and
sale of anthracite coal, had formed other and distinct corporate organ-

izations, usually known as ‘“ coal companies,” but which through stock
211. C. C. Rep.
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132 INTERSTATE COMMERCE COMMISSION REPORTS.

ownership were owned, officered, and controlled by the railroads
which brought them into existence. Such was the relation that
existed between the Lehigh Valley Railroad Company and the
Lehigh Valley Coal Company. The function of the Lehigh Valley
Coal Company was to acquire, hold, and operate vast tracts of anthra-
cite coal lands, and to make contracts with independent operators
for their entire output. In connection with the purchase of coal from
independent operators, there came into existence what are known as
“percentage contracts.” The Lehigh Valley Coal Company regu-
larly for a period of years entered into such contracts with independ-
ent coal operators along the line of the Lehigh Valley Railroad.
Under these percentage contracts, the Lehigh Valley Coal Company
agreed to pay the independent operators fluctuating prices for their
coal at the mines, to be arrived at on the basis of certain percentages
of the average market prices of the various grades of anthracite coal
at tidewater. An accurate check was kept on the tidewater market
prices, and monthly settlements were made. Under the contract
which was in effect during the greater part of the year 1900, the agree-
ment by the Lehigh Valley Coal Company was to pay the coal operator
60 per cent of the tidewater price on the highest grade of anthracite
coal and lesser percentages on the lower grades. This contract was
therefore called the ‘“60-per-cent contract,” due to the fact that that
percentage figure applied on the highest grade of coal.

Although the Lehigh Valley Railroad Company was not nominally
a party to any of the percentage contracts entered into by the Lehigh
Valley Coal Company, yet it made a practice of settling for the freight
charges on coal purchased and shipped by the Lehigh Valley Coal
Company at the differences between the amounts paid to the coal
operators and the average market prices at tidewater. The result
therefore was, taking the highest grade of coal as an illustration, that
if the Lehigh Valley Coal Company paid the independent operator 60
per cent of the tidewater price the Lehigh Valley Railroad Company
transported the coal for 40 per cent of said tidewater price. It will
thus be seen that although the matter of freight rates was not men-
tioned in the contracts made by the Lehigh Valley Coal Company
with the independent operators, yet the freight rates were directly
dependent upon said contracts.

It appears that if an independent coal operator lacked established
business connections or capital, it was to his interest to enter into the
percentage contract with the Lebigh Valley Coal Company. Meeker
& Company, however, had been in business as sales agents for coal
since 1889, and their facilities for selling were adequate. They there-
fore made a contract with the Stevens Coal Company for practically

their entire output of coal. There were also a2 number of otber ship-
211.C.C. Rep.
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pers of anthracite coal over the lines of the Lehigh Valley Railroad,
and in order to place them on an equality with the Lehigh Valley
Coal Company, they were accorded the same rates as were accorded
to that company.

It was the custom for all shippers, including the Lehigh Valley Coal
Company, to pay the tariff rates on the various grades of anthracite
to tidewater, and then by means of monthly settlements be given the
benefit of the rates upon the percentage basis, which rates were known
as ‘‘adjusted rates,” and were usually considerably lower than the
tariff rates; but which at certain periods, owing to advancing prices
of anthracite coal, were higher than the tariff rates. The general pur-
pose of the adjusted rates was, however, to give the shippers the bene-
fit of rates lower than the tariff rates, and upon the whole, they accom-
plished this result, and the evidence shows that they were impartially
applied on all shipments during the greater part of the time that they
were in effect.

In November, 1900, the parties interested (. e., the Lehigh Valley
Railroad Company, the Lehigh Valley Coal Company, and the coal
producers) began to consider making a change in the terms of the
then existing 60-per-cent contract. It seems that the subject was
not of easy solution, and that the negotiations dragged along for nine
months, until August 1, 1901, at which time an agreement was
reached whereby the price of the highest grade of coal at the breakers
was to be 65 per cent of the tidewater market prices, instead of 60
per cent as formerly, with related increases on the lower grades.
From almost the beginning of these negotiations, it seems to have
been the understanding of all parties that whatever arrangement was
finally reached would be made retroactive until November 1, 1900,
the date of the beginning of the negotiations, and that the Lehigh
Valley Railroad Company would readjust its freight charges retro-
actively in conformity with the new scale of prices not only upon
shipments made by the Lehigh Valley Coal Company, but upon all
coal shipped by independent dealers. '

On the first hearing of this case counsel for the Lehigh Valley
Railroad Company took the position that the tariff rates had been
paid by all coal shippers during the nine months of negotiations; and
that when, on August 1, 1901, it was determined that the 65-per-cent
basis should govern retroactively to November 1, 1900, the extra cost
of the coal on this basis was paid by the Lehigh Valley Coal Tompany
to the coal operators. Hence it was argued that the Lehigh Valley
Railroad Company, having charged its full tariff rates to all, and the
coal company having paid the increased price, there had been no
discrimination against Meeker & Company during said nine months.

As the evidence in support of this argument was meager and
21 L. C. C. Rep.
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134 INTERSTATE COMMERCE COMMISSION REPORTS.

unsatisfactory, a supplemental hearing was had at which additional
evidence was asked upon this point. The facts as disclosed by that
hearing were as follows:

The Lehigh Valley Railroad Company during the period from
November 1, 1900, to August 1, 1901, endeavored to settle with all
shippers upon the basis of adjusted rates, under the 60-per-cent
contract. During the months of November, December, January,
February, and March, the adjusted rates upon some of the grades
were higher than the tariff rates, owing to the high market price
of coal at tidewater. Meeker & Company were expecting the 65-per-
cent contract to be adoptéd, and believed that the effect of its adop-
tion would be that they would get the benefit of adjusted rates
which were lower than the tariff rates, whereas under the 60-per-cent
contract, they were being called on to pay adjusted rates which were
in many instances higher than the tariff rates. They protested
against paying money to the Lehigh Valley Railroad Company under
the 60-per-cent basis, which they expected to be subsequently
refunded when the 65-per-cent contract was adopted. They there-
fore objected to settling upon the basis of the 60-per-cent ‘‘ adjusted
rates,”’ even as early as November and December, 1900, but under
some arrangement or understanding with the coal freight agent of
the Lehigh Valley Railroad Company, settlements were made for
November and December, in order that the books of that company
might be closed for the year. Thereafter they refused to settle upon
the basis of the 60-per-cent adjusted rates, even in those instances
where settlement would have involved a refund to them from the
tariff rate which they had paid. Their idea seems to have been
to have nothing whatever to do with settlements upon the 60-per-
cent basis, because they believed the whole matter would have to be
subsequently undone and refigured upon the 65-per-cent basis.

During the earlier months of 1901, owing to the market prices
of coal, the adjusted rates upon the 60-per-cent basis were in the
main higher than the tariff rates; but in April, May, and June, and
possibly thereafter, owing to the lower prices of coal, the adjusted
rates became less than the tariff rates. The evidence does not
clearly show whether independent shippers, other than Meeker &
Company, paid the adjusted rates, when they were higher than
the tariff rates, but the presumption is that some of them at least
did so. It appears, however, that shippers other than Meeker &
Company accepted refunds from the Lehigh Valley Railroad Com-
pany, in such instances as the adjusted rates were lower than the
tariff rates.

When it was finally determined on August 1, 1901, to adopt the

65-per-cent contract, the Lehigh Valley Railroad Company made a
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systematic effort to pay back to all shippers, including the Lehigh
Valley Coal Company, such amounts as may have been paid during
the period November 1, 1900, to August 1, 1901, in excess of the
tariff rates. There was not, however, at that time any attempt
made to collect back from shippers refunds which may have been
made to them from month to month when the “adjusted rates’
were lower than the tariff rates. It thus appears that the attempted
readjustment to basis of tariff rates which the Lehigh Valley Rail-
road Company sought to make upon the adoption of the 65-per-cent
contract was only partial. Meeker & Company were offered refunds
of the excess over tariff rates which had been paid in November and
December, 1900, but refused to accept the same, stating in a letter of
refusal that they would insist upon settlement of freight rates upon
the basis of the newly adopted 65-per-cent contract.

This brings us to the contention of complainants that the payment
of the increased retroactive prices to the coal producers by the
Lehigh Valley Coal Company was in fact a payment by the Lehigh
Valley Railroad Company, and therefore equivalent to a readjust-
ment by the latter company of its freight rates upon the basis of
the 65-per-cent contract on such coal as was shipped by the Lehigh
Valley Coal Company during the period from November 1, 1900, to
August 1, 1901.

Investigation of the books of the Lehigh Valley Railroad Company
disclosed thefact that subsequent to August1,1901, there were extraor-
dinary cash advances made by that company to the Lehigh Valley
Cosal Company, and one of the purposes of the supplemental hearing
was to ascertain whether said cash advances included the sum which
the Liehigh Valley Coal Company paid to the coal operators under the
65-per-cent contract which was made retroactive for the nine months
from November 1, 1900, to August 1, 1901.

On that hearing it developed that at the end of the year November
30, 1898, the Lehigh Valley Coal Company owed the Lehigh Valley
Railroad Company $1,596,650; that at the end of the year November
30, 1899, the amount of its indebtedness remained unchanged; that
during the fiscal year November 30, 1899, to November 30, 1900,
there was a strike, production was curtailed, and sales were made from
stored coal, whereby the coal company was enabled to reduce its stock
of coal, and its accounts receivable due from customers for cosl sold;
that as the result of this condition the indebtedness of the coal com-
pany to the railroad company on November 30, 1900, had been re-
duced to about $500,000. The unusual advances made by the rail-
road company to the coal company in 1901 were necessitated by the

resumption of mining operations after the cessation of the strike.
211.C. C. Rep.
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Counsel for the Lehigh Valley Railroad Company introduced in evi-
dence the following extracts from the annual report of the company to
its stockholders for 1901, viz:

Under the existing arrangements, the Lehigh Valley Coal Company is compelled to

depend upon the railroad company for working capital to carry on its operations.
* * * * * * *

The suspension of mining during the period of the strike last year and the sale of the
greater portion of coal in stock enabled the coal commpany to repay to the railroad com-
pany a large proportion of the amount advanced by the latter company for this pur-
pose.

And counsel for complainant was permitted to read into the record
the following additional extract from the same report, viz:

The uninterrupted continuance of operations during the fiscal year just closed
(i. e., the year ending November 30, 1901) restored normal conditicns, necessitating
advances by the railroad company of a million dollars, which amount is more than
represented by the increased tonnage and value of the coal in stock as compared
with November 1st last.

The general auditor of the Lehigh Valley Railroad Company
testified that the amount which the Lehigh Valley Coal Company
had to pay the coal operators under the 65-per-cent contract, which
on August 1, 1901, became effective retroactively to November 1,
1900, was $231,090.19. He further testified that the deficit of
$491,576.65 shown in the operations of the Lehigh Valley Coal
.Company for the year ended November 30, 1901, would have been
less by $231,090.19 had it not been for the payment by the coal
company to the operators of the increased prices under the retro-
active 65-per-cent contract.

In view of the admissions upon the supplemental hearing the
conclusion seems inevitable that the financial condition of the Lehigh
Valley Coal Company was not such as to have enabled it to pay the
$231,090.19 to the coal operators out of its own treasury, and that
not only this amount but much larger sums were advanced by the
railroad company to the coal company during the year 1901 for the
purpose of enabling the latter to carry on its operations.

It is alleged in the petition that between November 1, 1900, and
August 1, 1901, conrplainants, Meeker & Company, shipped 88,336
tons of coal from the Wyoming region to tidewater at Perth Amboy,
N. J., a distance of about 165 miles, on which they paid a sum total
as freight charges, amounting to $129,989.18; whereas upon the 35-
per-cent basis which complainants contend was the necessary result
of the 65-per-cent contract entered into by the Lehigh Valley Coal
Company on August 1, 1901, the freight charges should have been
only $118,867.21, the amount of overpayment by complainants being

311,121.97,
21 1. C. C. Rep.
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From the facts disclosed it is apparent that the payment of the
$231,090.19, which was ostensibly made by the Lehigh Valley Coal
Company to the coal operators from which it had purchased coal dur-
ing the period from November 1, 1900, to August 1, 1901, was in fact
made from funds advanced as cash by the Lehigh Valley Railroad
Company to the Lehigh Valley Coal Compsany, and was therefore the
equivalent of a readjustment of the freight rates upon the basis of the
65-per-cent contract on such coal as was purchased by the Lehigh
Valley Coal Company and shipped to tidewater during the period
from November 1, 1900, to August 1, 1901. We are of the opinion
and so hold that complainants have sustained the allegation of unjust
discrimination under the second section of the act. Reparation, with
interest from August 1, 1901, will be awarded on this account.

Since August 1, 1901, complainants and other shippers have paid
full tariff rates on coal from the Wyoming region to Perth Amboy,

which rates are as follows:
Per gross ton.

Prepared 8128 ... coiiit e eeiieeaaeaaaaaaa- $1. 55
T o Y 1. 40
Buckwheat coal. .. . e 1.20

Aug. 7, 1904, t0 Jan. 10, 1905. .o oot 1.25
All sizes below buckwheat. ... . oieiri i e 1.10

It is alleged in the complaint that any charge in excess of $1 on all
grades subsequent to August 1, 1901, is unreasonable, and reparation
is asked by complainants, upon the basis of the suggested rate of $1,
upon all shipments made by them over the Lehigh Valley Railroad
during the period August 1, 1901, to July 1, 1907, the aggregate
amount of reparation sought during said period being $210,351.

In a later complaint, filed April 13, 1910, No. 3235, styled Henry
E. Meeker v. Lehigh Valley *Railroad Company, complainant seeks
reparation on the basis of a rate of $1 on all grades of coal shipped
during the period July 1, 1907, to Apri 1, 1910, alleging a total over-
charge during said period of $55,290.73. '

As the subject-matter of the two complaints is the same, in so far as
the reasonableness of the rates is concerned, the disposition of the
later case will perhaps be determined by the conclusions reached in
this case.

When complainants filed their complaint in July, 1907, they elected,
as to the period from November 1, 1900, to August 1, 1901, to rely
entirely upon a violation of the second section of the act, and there-
fore claimed reparation only to the extent of $11,121.97, on the
ground of discrimination during said period in favor of the Lehigh
Valley Coal Company, claiming that the effect of the retroactive

65-per-cent contract of August 1, 1901, was to readjust upon a
21 1. C. C. Rep.
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lower basis the freight rates which had been paid by the Lehigh
Valley Coal Company during said period.

When the case came on for hearing in March, 1909, complainants’
counsel announced orally before the Commission, and not by way
of amendment of their petition, that they desired to claim additional
reparation in the sum of $41,644.82-—the excess paid over $1 per
ton, during the period from November 1, 1900, to August 1, 1901.

Complainants’ counsel stated in his brief filed with the Com-
mission, but not by way of amendment to his petition, that by
reason of the fact that the Commission may not be convinced that
$1 per ton is a reasonable rate on all grades of coal to tidewater,
he desired to put his claim for reparation in an alternative form,
viz: That in event the Commission should not approve the sug-
gested rate of $1 per ton on all grades of coal, complainants are enti-
tled to reparation in the amount of $156,144.92, the amount by which
the freight charges which they have paid exceed what said charges
would have been upon the basis of the average rate per ton per mile
on all freight transported by the Lehigh Valley Railroad Company.
In support of this claim for reparation, he sets forth an exhibit in
his brief, which covers the calendar years 1902 to 1907, inclusive.
This claim, therefore, does not extend back to November 1, 1900,
as do his other claims; but it includes the latter half of 1907, and
therefore extends six months beyond the period covered by his
larger claim for reparation on the basis of the proposed $1 rate.

Complainants insist that the average rate per ton per mile upon
coal ought not to exceed the average rate per ton per mile upon all
freight traffic, and base their claim for reparation in large part upon
the assumption that the higher rate per ton-mile on coal is proof of the
unreasonableness of the rates in question. Delendant answers this
contention by asserting that the initial service in connection with
the transportation of coal, commonly called collection or assembly,
and the terminal service at Perth Amboy, are both difficult and
complicated and involve extraordinary operating expenses, as well
as the permanent investment of a large amount of capital, which
are not incurred in the transportation of other classes of freight.
The transportation of coal from the mining regions to Perth Amboy
is described in detail in the record and may be summarized as follows:

Coal from the Wyoming region around Wilkes-Barre, after being
assembled from the various branches, is carried east by way of Cox-
ton or Pittston Junction over what is known as the Mountain Cut-
Off, thence by way of Avoca, Penn Haven Junction, and Phillips-
burg to South Plainfield, where it leaves the main line for Perth
Amboy. Coal from the Lehigh region is collected from the various

branches in the neighborheod of Hazleton, Lumber Yard, New Bos-
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ton, and Mount Carmel, and carried to Penn Haven Junction, from
which point it follows the same course as the Wyoming coal. Coal
from the Schuylkill regmn reaches the main line at Lizard Creek
Junction from the regions around Blackwood. Coal in transit from
the Wyoming region to Perth Amboy passes over defendant’s Wyo-
ming and New Jersey & Lehigh divisions. The Wyoming division
extends from Sayre to Mauch Chunk, and includes the territory
known as the Wyoming coal region, or the southern part of the north-
ern coal field, and touches also the Lackawanna coal region. The
New Jersey & Lehigh division extends from Easton to the sea end
of the Perth Amboy docks. Defendant’s Mahanoy & Hazleton
division covers a portion of the Lehigh and a portion of the Schuyl-
kill regions in the middle and southern coal fields. This division
meets the main line at Penn Haven Junction.

Coal is brought from the collieries to assembly yards, from which
it is in turn taken to classification yards, where trains are made up
for the main-line hauls. In the Wyoming division there are two such
yards, Port Bowkley and Coxton, the former being an assembly yard
and the latter both a classification and assembly yard.

At Perth Amboy defendant has adequate terminal facilities, storage
bins, two docks, and appropriate equipment for the handling of
anthracite coal. Ten locomotives and crews are employed by the
company in handling coal at the terminal. At the entrance to the
terminal are a series of tracks, eight in number, about one-half mile
long, known as the receiving tracks, upon which trainloads of coal
are left by the road crews. Upon these tracks employees inspect
and check the cars and designate by marks thereon the various
kinds and sizes of coal, region and colliery from which shipped, and
such other information as may be necessary for proper unloading
into vessels or storage bins. After the cars are so marked they are
classified for purposes of disposition. When orders are received the
coal is removed to the docks or stocking bins, both of which are
provided with suitable trackage facilities.

Complainants’ contention that the rates to Perth Amboy are un-
reasonable is based in part upon the testimony of certain persons who
were formerly officers of the Delaware, Susquehanna & Schuylkill
Railroad and of Coxe Brothers & Company. For many years prior
to 1905, Coxe Brothers & Company were engaged in mining and ship-
ping anthracite coal from their extensive properties in the Lebigh
region. They owned and operated the Delaware, Susquehanna &
Schuylkill Railroad, a road about 28 miles in length, which reached
their different collieries and connected with the Lehigh Valley Rail-

road at a place called Lumberyard or Stockton Junction.
211 C. C. Rep.
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After January, 1894, the Coxe coal, instead of being carried to Perth
Amboy in the trains of the Lehigh Valley, was transported to tide-
water in the trains of the Delaware, Susquehanna & Schuylkill Rail-
road, and by its motive power, under a trackage contract between
that road and the Lehigh Valley, which provided for the use of the
tracks of the latter company from Stockton Junction to Perth Amboy,
a distance of approximately 125 miles. The agreed compensation to
the Lehigh Valley for the use of its tracks was 2% mills per gross ton
per mile, or 35.94 cents per gross ton for the haul from Stockton Junc-
tion to Perth Amboy. The Lehigh Valley unloaded the coal at Perth
Amboy into vessels or bins and performed other terminal service, for
which it charged Coxe Brothers 12 cents per ton. Additional pay-
ments were agreed upon from time to time for other services by
the Lehigh Valley, such as supplying additional motive power to
push trains over grades, furnishing coal to Delaware, Susquehanna &
Schuylkill locomotives, repairing cars at Perth Amboy, and simi-
lar incidentals.

The contract of January, 1894, remained in force until April, 1904,
when it was replaced by another contract, substantially similar in all
material respects and providing for the same compensation to the
Lehigh Valley and which was to have remained in effect for a period
of 15 years. It remained in effect, however, only until 1905 when the
Coxe properties were purchased by the Lehigh Valley Railroad.

During the period prior to the abso: ption of the Delaware, Susque-
hanna & Schuylkill Railroad by the Lehigh Valley Railroad Company,
L. C. Smith, manager of the Delaware, Susquehanna & Schuylkill
Railroad Company, and J. H. Pennington, superintendent of motive
power of said railroad, and J. Brinton White, vice president and
treasurer of Coxe Brothers & Company made certain calculations as
to the cost to the Delaware, Susquehanna & Schuylkill Railroad of
transporting anthracite coal to Perth Amboy, based on various ele-
ments of operating expense, including the aforementioned trackage
charge of the Lehigh Valley Railroad.

Counsel for complainants has introduced the testimony of these
three men relative to the cost of transporting coal from the Lehigh
region; and insists that it has an important bearing on the cost of
transporting coal from the Wyoming region, for the reason that it has
been the custom of the Lehigh Valley Railroad Company to make the
same rates from the Wyoming region to Perth Amboy as from the
Lehigh region to Perth Amboy; and also because the Wyoming region
has the advantage over the Lehigh region both in distance and in
grades.

L. C. Smith, former manager of the Delaware, Susquehanna and
Schuylkill Railroad, testified that about 1900, he, as manager of the

Delaware, Susquehanns & Schuylkill Railroad, made up a statement
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of cost to move one train of coal from Drifton, a mine of Coxe
Brothers & Company to Perth Amboy, including trackage to the
Lehigh Valley Railroad Company, the shipping charges of that com-
pany at Perth Amboy, and the return of empty cars, which statement
is filed as complainants’ Exhibit No. 1.

The total cost per ton shown by said exhibit is 76.54 cents.

J. Brinton White, vice president and treasurer of Coxe Brothers &
Company, who owned the entire stock of the Delaware, Susque-
hanna & Schuylkill Railroad Company, made frequent calculations
as to the cost per ton of the movement of coal from the mines on the
Delaware, Susquehanna & Schuylkill Railroad to Perth Amboy, and
continued these calculations until he ‘‘got down to a figure which he
knew to be correct.” The figure which Mr. White arrived at was 76
cents per ton; but as this 76 cents included the trackage charge of the
Lehigh Valley Railroad and the shipping charges at Perth Amboy, he
was of opinion that the profit of the Lehigh Valley should have been
deducted from the 76 cents, if the profit could have been ascertained.

J. H. Pennington was superintendent of motive power of the Dela-
ware, Susquehanna & Schuylkill Railroad Company from 1899 until
the latter part of 1905, when that road was bought by the Lehigh
Valley Railroad Company, and he made certain tests for the purpose
of determining the relative cost of transporting coal from Delaware,
Susquehanna & Schuylkill Railroad mines to Perth Amboy in 60,000
and 100,000 pound capacity cars, respectively.

Based upon his tests for the cars of 100,000 pounds capacity (which
it is claimed are now in use), counsel for complainants claimsto show
that the cost of transporting a ton of coal from the.mines of the Dela-
ware, Susquehanna & Schuylkill Railroad to and including the dump-
ing of the cars at Perth Amboy, and the return of the empty cars to
the colliery, amounted to 62.41 cents; which figure includes the profit
of the Lehigh Valley Railroad Company on its trackage charge and
the profit on the shipping expense of 12 cents at Perth Amboy.

Counsel for the Lehigh Valley Railroad Company, in his brief,
enters upon an exhaustive criticism of complainants’ Exhibit No. 1.
Among other things he says: _

The exhibit includes no allowance for assembling; it contains no allowance for
reserve equipment; it contains no allowance for depreciation; no allowance is made
for overtime of crew; no allowance is made for nonrevenue haul; po allowance is made
for loss and damage or injuries to persons; the item shown for fuel is manifestly inade-
quate; the wages allowed are inadequate.

He also argues that as the estimate of J. Brinton White confirms
that of Mr. Smith, the presumption is that Mr. White omitted the same
items that were omitted by Mr. Smith.

As to J. H. Pennington’s estimate of the cost per gross ton of trans-
porting coal to Perth Amboy, counsel for the Lehigh Valley Railroad
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Company says that he admitted that in making the test he purposely
left out of account such expenses as would be substantially the same,
whether he used 60,000-pound cars or 100,000-pound cars. He did
not take into account the following:

Reserve engines. General office expenses.
Maintenance and repairs of locomotives, | Yard expenses.

Repairs to cars. Terminal expenses.
Expenses of telephone and telegraph. Loss and damage claims,
Stationery. Clearing wrecks, etc.
Clerks.

It will be noted that in the calculations made by L. C. Smith and
J. Brinton White, one of the most important items was the trackage
charge of 35.94 cents per gross ton, which the Lehigh Valley Railroad
Company charged the Delaware, Susquehanna & Schuylkill Rail-
road for the use of its tracks for the 125-mile haul from Stockton
Junction to Perth Amboy.

As it did not clearly appear from the record what the conditions
were that led to the trackage arrangement, further testimony was
taken upon that point at the supplemental hearing. It was shown
that prior to the trackage contract entered into by the Delaware,
Susquehanna & Schuylkill Railroad Company with the Lehigh
Valley Railroad Company, the coal traffic originating on the Dela-
ware, Susquehanna & Schuylkill Railroad had moved to tidewater
over the lines of the Philadelphia & Reading Railroad. The following
extract from the annual report of the Philadelphia & Reading Rail-
road Company for the year ended November 30, 1893, was read into
the record:

A contract was made with Coxe Brothers & Company, under date of May 14, 1891,
for the transportation over the Reading Railroad System of a large tonnage of coal
from the mines of that company to New York tidewater and to other markets, the mini-
mum amount to be 1,000,000 tons per annum.

In order to transport the coal to be furnished under this contract, a railroad 10 miles
in length was constructed by the Reading Company to connect its lines with those of
the Delaware, Susquehanna & Schuylkill Railroad, which was controlled by Coxe
Brothers & Company, and a large coal tonnage had passed and was passing over this
road; but the division of the freight rate as between the two railroad companies was
felt by the receivers to be so inequitable to the Reading Company, as on the greater
part of the tonnage it allowed the Delaware, Susquehanna & Schuylkill Railroad
Company an average of about 73 cents per ton for gathering the coal, hauling it an
average of about 12 miles to Roan Junction, and shipping it at Port Johnston, leaving
for the Reading Company only 80 cents per ton for hauling the coal 168 miles to Bound
Brook Junction, that they notified Coxe Brothers & Company that after August 15,
1893, they would no longer transport their coal under that contract, offering, however,
to continue to carry the coal upon terms similar to those which are ordinarily accorded
to other railroad companies for the exchange of similar business. This offer was,
however, not found satisfactory by Coxe Brothers & Company, and the transportation
of their coal has, therefore, been almost entirely lost to the Reading Company.
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The following extract from the annual report of the Lehigh Valley
Railroad Company to its stockholders, for 1894, was also read into
the record:

On January 31, 1894, a contract was entered into with the Delaware, Susquehanna &
Schuylkill Railroad Company whereby that company was granted the privilege of
running its own trains coal laden to the tidewaters of New York, thus assuring to this
company for a term of 15 years from July 1, 1894, an important traffic, that of the
Cross Creek Coal Company, formerly Coxe Brothers & Company, for which several
outlets existed, and which had been in contention for some time previously, Tt also
removed an incentive for the construction of new lines into the territory tributary
to the Lehigh Valley System. Local coal received from the line of that company
continues to be hauled in our trains as it was previously.

It appears that, when the contract with the Lehigh Valley Rallroad
Company was entered into, the Philadelphia & Reading Railroad
Company tore up its 10-mile extension which it had built to connect
with the Delaware, Susquehanna & Schuylkill, because there was
no longer any use for it

For the purpose of showing the effect of the trackage contract of
January, 1894, upon the movement of anthracite coal over the Lehigh
Valley Railroad, counsel for that company at the supplemental hear-
ing, put in evidence the following exhibit, viz:

Statement of anthramte coal recetved from the Delaware, Susquehanna & Schuylkill Rail-
ad during the fiscal years ended November 30.

Year. QGross tons. Year. Gross tons.

. ) 233,031 [l 1894, ... o iii i iciieiecaaaaaa. 976, 415
1 199,310 1 1895, .ot eiere e aeeaas 1,053, 985
] 350,295 [ 1898. .. oo iiniiiinanranncnaannaananae 1 115, 077
7 782,638 Total. e iniirnrneeninecnraens 3,145, 457

It was also shown that the Central Reailroad of New Jersey had a
track into Drifton, a point located on the Delaware, Susquehanna &
Schuylkill Railroad, and that the Delaware, Susquehanna & Schuyl-
kill Railroad also had a connection with the Pennsylvania at Tom-
hicken.

Defendant has endeavored to show the actual cost of transport-
ing coal from the Wyoming district to the barges at Perth Amboy.
Three civil engineers, William J. Wilgus, J. F. Stevens, and John F.
Wallace, were engaged by defendant to investigate the transportation
of coal from the anthracite region to tidewater for the purpose of as-
certaining the cost thereof. They were assisted in their investigation
by officers and employees of the road and by engineers in Mr. Wil-
gus’ office. Mr. Wilgus prepared an estimate of the cost of carrying
coal based upon theories and formule which were approved by the
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