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FinaxciaL Docker No. 11681

NEW YORK, SUSQUEHANNA & WESTERN RAILROAD
COMPANY REORGANIZATION

Submitted December 20, 1944. Decided March &5, 1945

Upon petitions and further consideration, plan for the reorganization of the New
York, Susquehanna & Western Railroad Company pursuant to section 77
of the Bapkruptey Act approved.” :

Appearances as shown in previous reports.
SupPLEMENTAL REPORT oF THE COoMMISSION

By THE COMMISSION :

Within the statutory period of 60 days from the date of the report
and order of division 4, of July 19, 1944, 257 1. C. C. 593, approving a
plan for the reorganization of the New York, Susquehanna and
Western Railroad Company, debtor, pursuant to section 77 of the
Bankruptey Act, 11 U. S. C. 205, petitions for its modification were
filed by the insurance group, the trustee of the debtor’s estate, the
trustee under the mortgage of Midland Railroad Company of New
Jersey, the trustee under the Paterson Extension mortgage, the
trustee under the general mortgage, a group of holders of general-
mortagage bonds, the protective committee for holders of general-
mortgage bonds, and Edith Merritt. Replies were filed by the
trustee under the second mortgage, the New York Central interests,
and the Erie.

The insurance group, the debtor’s trustee, the trustee under the
Midland and under the Paterson Extension mortgages, the protective
committee for the second-mortgage bondholders, and the general-
mortgage interests, including Miss Merritt, request reargument be-
fore the Commission in the event that their requests for modification
are not granted. The New York Central asks that the petitions of
the debtor’s trustee and of the insurance group insofar as they
relate to rights of the New York Central be denied by the Commis-
sion. Oral argument was heard on December 20, 1944.

The petitions, as well as the replies, in the main are restatements of
requests and contentions previously made in the proceeding, and repeti-

1 For previous reports see 257 1. C. C. 593 (July 19, 1944).
3 The abbreviated designations of the partles and mortgages used in the prior report are
generally used herein.
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102 INTERSTATE COMMERCE COMMISSION REPORTS

tion of previous discussions in dealing with them is unnecessary. Ab-
sence of comment in this report upon any of the contentions made in
the petitions and replies may be taken to indicate that we deem such
contentions to have been adequately treated in the prior report.

- Capitalization.—Under the approved plan, the total capltahzatlon
of the reorganized company is $14,452,844, including $452,844 of eqmp-
ment obligations as of the effective d‘lte, January 1, 1944. The in-
surance group, which filed the plan upon which hearmgs were held,
requests that the capitalization of $16,250,000, exclusive of equlpment
obhgatlons, proposed in its original plan be approved or in any event
that the income bonds be increased from $2,500,000 as in the approved
plan to $4,000,000, resulting in a capitalization of $15,952,844, including
the equipment obligations. The trustee under the Mldland mortgage
and the Paterson Extension mortgage, the trustee under the general
mortgage, the general-mortgage bondholders’ protective committee
and the group of general-mortgage bondholders either join in these re-
quests or present similar requests, while Miss Merritt requests.that
$2,000,000 of income bonds in addition to the amount provided in the
plan, or $1,000,000 additional income bonds and $1,000,000 additional
preferred stock, be authorized. As an alternative to increasing the
income bonds to approximately $4,000,000, the trustee under the gen-
eral mortgage and the group of general mortgage bondholders re-
quest that the common stock be increased from 85,000 to 50,000 shares.

The insurance group and all of the petitioners representing general-
mortgage interests, except one, urge as additional ground for fixing
the capitalization as originally proposed by the group, the savings ex-
pected to result from the order of the court of July 5, 1944, authorizing
the frustee to acquire eight additional Diesel locomotives on a lease
agreement at the approximate cost of $753,480, the yearly payments on
which, after the initial down payment of 10 percent, will be approxi-
mately $70,600 over a period of about 8 years. In the petition of the
debtor’s trustee in response to which the order was entered, it was
stated that on the basis of 1940 wages and prices, an estimated saving
of $232,869 a year would be effected by the purchase of these loco-
motives, and that on the basis of present prices and wages the estimated
saving would be increased substantially. It was further stated therein
that at the close of the war, or at such time as the traffic of the road
drops to the 1940 level, all the facilities required for the operation of
steam locomotives may be retired with a resulting reduction of approxi-
mately $11,000 a year in expenses due to elimination of depreciation,
taxes, and maintenance of these facilities. Copies of the court’s order
and of the trustee’s petition have been transmitted to us by the clerk

of the court pursuant to order 49 of general orders in bankruptcy and
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are included among those which the parties stipulated should be
treated as part of the record.

Consideration should be given at this point to the adequacy of the
additions and betterments fund to meet the requirements on account
of the purchase of these additional eight Diesels, as installment pay-
ments on new equipment are capital investments and would not be pay-
able out of income ahead of contingent interest upon the income bonds
except by and through the additions and betterments fund or from
funds made available through depreciation accruals.

The amounts of payments into the additions and betterments fund *
were fixed in the approved plan on the basis of computations made by
the trustee that the requirements for additions and betterments to road-
way and structures for the period 1943-48 would average about $56,-
000 a year and that the depreciation on equipment would be sufficient
in the next several years to finance necessary new equipment purchases,
including the remaining payments of approximately $72,000 a year
on the eight Diesel locomotives purchased in 1941, except for about
$20,000 to be drawn from the additions and betterments fund through
May 1,1950. By that time the scheduled payments on the eight Diesels
first purchased will have been completed. No provision was made for
meeting through these funds payments such as those for the second
eight Diesels. Assuming the same annual depreciation charges on
them as on the first eight Diesels, $24,750, an additional amount of
approximately $46,000 would be required in the additions and better-
ments fund to meet the yearly payments of approximately $70,600 on
them, at least through May 1, 1950.

That amount may be somewhat higher than may prove to be required
in every year, as there would be some funds available by reason of the
margin between the probable depreciation charges on roadway and
structures of about $68,000 and the estimated average annual require-
ments for additions and betterments to roadway and structures of
approximately $56,000, and under the discretionary latitude allowed
the trustee by the court as to arrangements for the payment for the
last 8 Diesels, including the use of certain funds in special salvage
accounts, the yearly installments thereon may not be as high as $70,600.
Recognition is also taken of the fact that the trustee represented to the
court that by reason of the purchase of the last 8 Diesels it would not
be necessary to purchase 75 of the 160 new hopper cars included, as a
total cost for all the cars of $400,000 spread over 15 years, in the trus-
tee’s estimate of future requirements presented at the hearing on the

1 The basic amount is $65,000 a year or 2 percent of railway operating revenues, which

ever Is greater, plus, through May 1, 1950, $20,000 a year. Two percent of raillway operat-
ing revenues in 1941, for example, was $73,854.
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104 INTERSTATE COMMERCE COMMISSION REPORTS

plan, as those 75 cars were intended for the transportation of the rail-
road’s fuel coal. However, the future equipment needs of the reorgan-
ized company operating as an independent carrier, in the light of the
traffic which may be experienced, is a matter difficult to forecast, and
we believe that some provision should be made for additional equip-
ment required for changes in operations due to traffic conditions not
immediately predictable. The trustee’s estimate of the needs for addi-
tions and betterments to road property did not include expenditures
for such items as elimination of grade crossings and additional inter-
change and terminal facilities that may be required from time to time.
Under all the circumstances, we regard payments into the fund of
$130,000 through May 1, 1950, and $85,000 thereafter, as reasonably
required, particularly in order to protect payments of income-bond
interest, which, under the provisions of the plan, become due and
payable to the extent earned under the method provided for the dispo-
sition of available net income. We will modify the plan accordingly.

The plan provides that whenever prior to 1951, the amount of the
fund shall exceed $120,000 or whenever in 1951 or thereafter, it shall
exceed $100,000, such excess over $120,000 or over $100,000, as the case
may be, may be applied, in the discretion of the board of directors, to
the purchase or redemption of Terminal bonds, first and consolidated
bonds, and income bonds, in the order named, after retirement of all
of the immediately preceding class of bonds. In view of the increases
in the amounts payable into the fund, the plan should be modified so
as to provide that whenever prior to 1951, the amount in the fund shall
exceed $165,000 or whenever in 1951 or thereafter, such amount shall
exceed $120,000, the excess over $165,000 or over $120,000, as the case
may be, may be applied as stated in the plan as to the excess over
$120,000 and over $100,000, respectively. The plan further provides
that if on May 1 in any year the amount in the fund representing pay-
ments in previous years is equal to or exceeds $200,000, no contribution
shall be made to the fund in such year. No change in that provision
appears to be required.

The insurance group’s so-called minimum request that the approved
capitalization be raised from $14,452,844 to at least $15,952,844 in
which the trustee under the Midland and the Paterson Extension
mortgages and the general-mortage interest join, is based upon the
treatment of depreciation of roadway and structures in connection
with the additions and betterments fund in the prior report. The
plan there approved provided that the amount otherwise chargeable
out of available net income for the additions and betterments fund
should be reduced, to the extent permitted by law and by applicable
government, regulation, by the amount of any proper charges for de-

preciation of roadway and structures during the calendar year. The
2611.C.C.
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petitioners contend that, although permitting the contribution to the
fund to be reduced by this depreciation, division 4, in its discussion
and conclusions as to the permissible income bonds and total capitali-
zation, improperly listed among the charges prior to income-bond in-
terest the full amount of the capital fund, $85,000, rather than the net
amount payable into the fund after allowance for the reduction by
the amount’ of the depreciation charges. Based upon the trustee’s
estimate of yearly charges of from $65,000 to $70,000 for depreciation
of roadway and structures and an initial allocation of $85,000 to the
fund, these petitioners contend that only $17,000 need be taken from
available net income for the fund, and that the $2,500,000 of income
bonds authorized by the approved plan should be increased to at least
$4,000,000, the increase being the approximate result of capitalizing
$70,000 at 414 percent.

Charges to operating expenses for depreciation of roadway and
structures have been required only since January 1, 1943. Under our
accounting classification, when a unit of depreciable road property,
other than land, is retired from service, the ledger value of the unit is
credited. to the appropriate investment account and the ledger value,
less the value of salvage, is charged to the accrued depreciation ac-
count, insurance, if any, recovered being credited to the latter ac-
count. When the unit is replaced with property of like purpose, the
newly acquired property, for the purposes of the accounting classifi-
cation, is considered as an addition and the entire cost thereof ac-
counted for accordingly. This charge to the accrued depreciation
account does not involve any cash, nor does it indicate the setting
aside of any fund for the purpose of the replacement, although the
replacement involves a cash expenditure.* Since the plan permits
the use of the additions and betterments fund for total expenditures
for additions and betterments, that fund doubtless will be used for
replacements of this character, although clearly such expenditures
normally should, to the extent that funds representing depreciation
charges are available, be paid for out of them. As a rule the costs of
such replacements in connection with any comprehensive improve-
ment program would be included in the estimated cost of the pro-
gram.

In view of the foregoing, we conclude that we should modify the
plan so as to provide that the amounts payable to the additions and
betterments fund for any year shall be paid from the credits to the
reserve for depreciation on roadway and structures in respect of such
year, to the extent that such credits are adequate and are earned.

¢ Cash representing depreclation charges would not be placed under the Classification of
Accounts, in a reserve fund as that term is used here.
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106 INTERSTATE COMMERCE COMMISSION REPORTS

Accordingly, in the computation of charges prior to income-bond
interest, there need be included in respect of the additions and better-
ments fund only such part of the fund as is payable out of available
net income. On the assumption that the credits to the reserve for
depreciation on roadway and structures will be about $68,000, as esti-
mated by the trustee, the amounts payable into the fund out of avail-
able net income will be approximately $62,000 a year through May 1,
1950, and approximately $17,000 a year thereafter.

We believe that some additional recognition should be. glven in the
capital structure to the earning possibilities of this railroad. The
debtor’s trustee has made a commendable record in reducing the past
and probable future operating expenses and in the development of
traffic possibilities. Although the savings in operating expenses are
not of themselves assurances of future traffic, we think that in the light
of all the circumstances, including the possible savings through in-
creases in the use of Diesel power, the conclusion of division 4 that
the reorganized company’s expectable earnings available for interest
and other corporate purposes in a normal year are from $600,000 to
$700,000, is somewhat too low. Upon further consideration we find
that such earnings may be expected to range from $700,000 to $775,000.
Under all the circumstances, we conclude that the amount of income
bonds issuable at reorganization should be increased to $4,000,000 and
that the amount of other securities should remain as approved in the
prior report. Stating the 35,000 shares of common stock at $100 a
share, the resulting capitalization will be $15,952,844. We will modify
the plan accordingly.

In connection with these revisions of the plan we ha,ve rev1ewed the
provisions relative to the so-called security-retirement fund, which
require the payment into a fund for the retirement of income bonds
and, after all of those bonds have been retired, for.the retirement of
the preferred stock of amounts equal to 50 percent of dividends on the
common stock. Such a fund is essentially a sinking fund intended in
part as contributing to the compensation to the senior security holders
for the loss of their senior rights. The payment of common stock
dividends of $3 a share, amounting to $105,000 (the initial prior
charges being $621,623 as shown in appendix B hereto), with an ac-
companying contribution to the security-retirement fund of $52,500
would require an earnings level of approximately $779,123, and divi-
dends of $1 a share on the common stock, amounting to $140,000 with
an accompanying contribution of $70,000 to the fund would require
an earnings level of approximately $831,623. Under the capital struc-
ture which we here approve we do not believe that a required contri-
bution t6 the fund of .an amount equal to 50.percent of the common

stock dividends is warranted or necessary, and we conclude that the
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purposes of the fund will be accomplished by requiring that the
amounts set aside for the fund be equal to 20 percent of the amounts
paid in common-stock dividends. We will modify the plan
accordingly.

We have also reviewed the provisions of the plan relative to the
sinking fund for the.retirement of the new Terminal bonds, and,
after the retirement of all of such bonds, for the retirement of the
first and consolidated mortgage bonds. That sinking fund is $20,000
a year, with provision that as bonds are purchased or redeemed
through it they shall be canceled. The trustee under the Terminal
mortgage, in view of the ample security for the Terminal bonds
under earnings tests, the long term for the bonds, and the reduced
rate of intérest which is provided in the plan approved in the prior
report, requests, in effect, that the bonds purchased or redeemed by
the use of this fund shall be deposited in the fund and continue to
draw interest, which interest shall be added to the fund and used
for the purposes thereof. Such a provision would enhance the value
of the Terminal bonds and improve the position of all securities
Junior thereto through the earlier purchase or redemption of the senior
securities. We conclude that it should be substituted in the plan
for the existing provision, with the qualification that after all the
Terminal bonds shall have been purchased for the benefit of the re-
organized company or redeemed, through the operation of the fund
or otherwise, the Terminal bonds deposited in the fund shall be
canceled.

The $4,000,000 of income bonds should be distributed among the
holders of the Midland and refunding bonds according to the plan
initially proposed by the insurance group as described in the prior
report and shown in the appendixes hereto. The $3,000,000 of pre-
ferred stock should be distributed between the holders of the refund-
ing and the second-mortgage bonds, including, in the case of the last-
named bonds, those pledged under the general mortgage, as initially
proposed by the insurance group and shown in the appendixes.

These allocations result in satisfying the claim of the Midlands
87.9T percent in fixed-interest bonds and 62.03 percent in income
bonds. The only charges between fixed interest and income bond
interest are the charges out of available net income for the additions
and betterments fund and the sinking fund, both of which we deem
to be financially required. Thus, the relative lien position and the
relative claim on earnings of the Midlands is effectively preserved.
The claim of the refundings is satisfied 24.23 percent in fixed-interest
bonds, 21.80 percent in income bonds, and 53.97 percent in preferred
stock. Their lien position is preserved to the extent that new mort-

gage securities are available and their claim on earnings is sub-
2611.C.C.
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stantially preserved, as they are required to share with the seconds
in earnings on the preferred stock only to a comparatively small ex-
tent, and the several advantages to them under the new capital struc-
ture more than compensate for that slight disadvantage. In these
allocations there is sufficient preferred stock to satisfy approximately
20 percent of the claim of the seconds, including those pledged. Com-
mon stock only is available to satisfy the remaining 80 percent of
their claim and that of the generals not satisfied through the pre-
ferred stock and other common stock allocable to them with respect
to the pledged seconds. :

The second-mortgage trustee, while conceding that a separate issue
of securities to give recognition to the lien position of the seconds
would not be justified, contends that the plan should provide sufficient
preferred stock so that the holders of the seconds, including those
pledged, could be offered 50 percent of their claim in such stock. In
the alternative, it suggested a somewhat involved method of deter-
mining the distribution to the seconds and the generals of the common
stock that would be available for them. We need not describe the sug-
gested method, for the reason that we are not persuaded of its sound-
ness and the distribution to the seconds which we find proper is
somewhat more favorable to the seconds than would result from the
application of this trustee’s method, as we understand it, to the amount
of common stock available for the seconds and the generals under
the capitalization which we here approve.

If common stock were allotted to the seconds at the rate of 11.5
shares for each $1,000 bond, they would receive 1 share for approx-
imately each $91.5468 of the 80 percent of their claim not satisfied by
the preferred stock allotted to them, or about 1.092 shares for each
$100 of such remaining claim. The total amount thus distributable
with respect to the outstanding and pledged seconds would be $1,-
150,000, On common-stock dividends of $2.75 and $3.75 a share,
respectively, the seconds would receive about $3.00 and $4.09 with
respect to each $100 of claim represented by such stock.

As may be computed from appendix B hereto, common-stock divi-
dends of $2.75 a share could initially be paid at an earnings level of
approximately $737,123 after setting aside an amount equal to 20
percent of the dividend for the security-retirement fund. This is
within the range of probable earnings which we find may be expected
in a normal future year and is about $58,000 greater than the estimate
of the debtor’s trustee of earnings in a normal future year, made be-
fore the purchase of the additional eight Diesel locomotives was au-
thorized. The trustee’s estimate of the operating savings from that

purchase has been stated herein.
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As may also be computed from appendix B, after the reduction
beginning in 1951 by $45,000 of the amount payable from available
net income into the additions and betterments fund, a common-stock
dividend of $3.75 a share and the required amount for the security-
retirement fund could be paid at an earnings level of about $784,123.
The total dividends on the common and preferred stock thus allotted
to the seconds upon the payment of a dividend of $3.75 a share on
the common stock would amount to approximately $4.28 for each $100
of total claim of the seconds. The right to participate in higher
dividends on the common stock is, of course, an element in compen-
sating the seconds in respect of the securities which they would sur-
render. '

The requirements prior to dividends on the common stock will be
further reduced as income bonds are retired through the security-
retirement fund. The retirement of $24,500 of such bonds in con-
nection with a dividend of $3.50 on the common stock, for example,
would reduce the prior charges about $1,100 a year. The $20,000
cumulative sinking fund will permit the purchase or redemption of the
$2,000,000 Terminal bonds bearing interest of $80,000 a year in ap-
proximately. 41 years. While the charges prior to dividends will not
be actually reduced until the cancelation of those bonds at the end
of the period, the potential equity of the stock will increase from year
to year through the operation of that fund for the ultimate retirement
of all fixed-interest bonds.

Under the existing capital structure, interest could be paid on the
principal of the existing securities to and including the outstanding
and the pledged seconds at the contract rates at an earnings level of
$526,273. At the same rates, interest on the principal and the ac-
cumulated interest on the same securities amounts to $669,223. No
sinking funds or funds to meet capital expenditures are included
therein. If to the $669,223 were added $17,000, corresponding to the
portion of an additions and betterments fund payable out of avail-
able net income after 1950 under the plan herein approved, a $20,000
sinking fund, and $26,250 for a security-retirement fund (corre-
sponding to the amount payable into that fund based on a $3.75 div-
idend on the common stock under the approved capitalization), all of
which funds we deem to be financially required, the resulting amount
would be $732,478. This is only slightly less than the earnings level
of $784,123 at which, as above indicated, dividends of $3.75 a share
might be paid on the common stock after 1950. As above shown, that
amount, $734,123, under the capitalization approved and under the
assumed distributions, would be sufficient to service, beginning in
1951, all new securities, including the requirements of the additions

2611.C.C.
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and betterments fund, the sinking fund, the security-retirement fund,
and earnings of $4.28 per $100 of total claim of the seconds. This
comparison, we think, clearly indicates, in view of all the advantages
of the new capital structure, that the seconds would not be required
to sacrifice their earnings position even though they would be required
to share earnings with the generals,

In the prior report $215,199 of common stock was allotted to the
Paterson Extension bondholders in payment of the $215,199 of their
claim remaining after deducting from the total claim the appraised
value of $55,634 with respect to noncarrier assets to be conveyed for
the benefit of these bondholders. This exchange of a debt security for
stock must be considered in connection with the several facts discussed
in regard to the Extension properties in the prior report, and in the
light of the value of the common stock and the advantages of the or-
ganization, more specifically discussed elsewhere herein.

Upon further consideration and in view of the modification of the
capitalization herein approved, we think that somewhat better treat-
_ ment should be given this class of bondholders than was accorded them

in the prior report. If common stock were allotted to them at the rate
of 12 shares for each $1,000 bond, they would receive approximately
1.115 shares for each $100 of the $215,199 of claim remaining after
deducting from the claim the appraised value of the noncarrier lands,
With dividends of $3.75 a share they would receive approximately
$4.18 with respect to each $100 of remaining claim. This allocation we
find will accord them fair and equitable treatment of their claims and
will afford them the equitable equivalent of the rights which they now
hold. It will fully satisfy their claim and consequently they will not
be entitled to share in the unmortgaged assets. In connection with the
conveyance of noncarrier lands, it will represent all values in the Ex-
tension properties and will leave nothing therein for distribution to the
holders of junior liens thereon. We will modify the plan as indicated.

We see no reason for disturbing the conclusions of the prior report
as to the value of the unmortgaged assets or the findings that the equity
of the existing classes of preferred and common stockholders has no
value.

After deducting from the 8,500,000 total amount of common stock
the assumed allocation of $1,150,000 to the seconds, $240,000 to the
Paterson Extensions, and $400,000 assigned to the unmortgaged assets,
there would remain $1,710,000 for distribution to the generals with re-
spect to mortgaged assets. This distribution would be at the rate of
1 share for each $155.14 of claim remaining “after deducting the al-
lotments to them with respect to the pledged seconds, or approximately
0.644 share for each $100 of such remaining claim. Common-stock divi-

dends of $3.75 a share on the portion of the claim represented by this
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allotment would amount to approximately $2.41 per $100 of such
claim. Including these dividends and those on the preferred and
common stock allotted with respect to the pledged seconds as well as
on the small amount of common stock allotted with respect to the
unmortgaged assets,® the generals would receive upon the payment of
common-stock dividends of $3.75 a share a total of approximately $2.78
for each $100 of total claim. The total amount of preferred and
common stock for the generals under the assumed allocations amounts
to about 72.82 percent of their claim,

Under the described allocations, the Midlands and the refundings
will receive considerably more higher-rated securities in satisfaction
of their claims than under the plan approved in the prior report.
Their positions in the new capital structure are also considerably
strengthened by the cumulative feature added to the sinking-fund
provisions, which will result in the earlier retirement of the new Ter-
minal and first and consolidated mortgage bonds. The reduction of
the amounts payable into the security-retirement fund will, of course,
result in the retirement of the income bonds and preferred stock at a
lower rate than under the plan approved in the prior report, but this
we think is more than offset by the other advantages of the plan.

The seconds will surrender a debt claim and take stock in exchange,
under the above allotments. The additional risk involved must be
considered in the light of the probable earnings of the new company,
its improved capital structure, and freedom from probable future
reorganizations. Among the items tending to offset the additional
risk, are the provisions for substantial retirement of debt and the
expectable increase in common-stock dividends which should result.

In consideration of the foregoing and all other provisions of the
plan, we conclude and find that securities should be allocated to the
Terminal bondholders as described in the prior report and shown in
the appendixes hereto, and that the remaining new securities should
be allocated as above indicated and shown in the appendixes hereto.
Considering all of the provisions of the plan and the probable earning
power of the reorganized company, we find that the treatment ap-
proved for the various classes of security holders affords due recogni-
tion of the liens of each and of the classes of bondholders and affords
them full compensation for the loss of senior rights.

Controversy with the New ¥ork Central—The contractual situa-
tion as to the trackage rights of the New York Central interests over
the northern and southern extensions of the Edgewater terminal, the
acquisitions of the extensions by the debtor’s trustee as part of a gen-

% The generals would share in the unmortgaged assets ratably with the unsecured cred-
itors to the extent that the principal amount of their claim is not satisfied by the other
allotments.
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eral settlement with the Erie, the notice of rejection of the trackage
rights and related agreements by the trustee, the fact that the Central
published its rates to and from points on the extensions, and that the
Susquehanna moved the Central’s cars to and from industries on the
extensions at rates of compensation fixed by the agreements and not
contained in tariffs filed with us, are described in the prior report.
The debtor’s trustee now seeks to have included in the plan the provi-
sion which would reject the trackage rights and related agreements in
the event the court should hold that the agreements may not be rejected
by the trustee but may be rejected by the plan. This is the same provi-
sion which division 4 declined to approve on the ground that it would
render the plan not compatible with the public interest. All the peti-
tioners now seeking modification of the plan, except Edith Merritt,
join in the trustee’s petition. The trustee under the second mortgage,
in its reply, also joins in that petition.

The debtor’s trustee argues that, whether the plan should contain
a provision rejecting the contracts does not affect the public interest,
but only affects the private rights of the debtor’s creditors. In this
connection the trustee claims that the Central is a creditor because it
is “the holder of a claim under a contract executory in whole or in
‘part,” Group of Institutional Investors v. Chicago, M. 8t., P. & P.
R. Co.,318 U. S. 523, 549, and argues that it is unfair to other creditors
if the Central as a contract creditor should retain all of the benefits
of the contract while other creditors, under the plan, would be re-
quired to take losses. Whether the circumstances are such that the
Central should be required to share with other creditors in losses in-
cident to the reorganization depends upon the nature of the rights re-
sulting from the contract, whether in the reorganization proceedings
those rights are or should be disturbed, and whether injury would
result from disturbing them. In Group of Institutional Investors
v. Chicago, M., St. P. & P. R. Co., supra, there was under considera-
tion a plan of reorganization which provided for a modification of an
existing lease, including the rent payable thereunder in the form of
interest to the lessor’s bondholders, and made the acceptance of such
modification by substantially all of the lessor’s bondholders an al-
ternative to a rejection of the lease by the plan. The rejection of the
lIease in that case would amount to the lessor’s repossessing its property.
That situation clearly does not involve many of the complicating
considerations of this case.

Sufficient has been stated herein to show that the basic contracts
were in essence mutual grants of perpetual trackage rights, although
the parties are to make continuing payments to each other in the
nature of rents based on proportions of interest on the cost of con-

struction and of maintenance, taxes, et cetera. The Susquebhanna’s
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position with respect to the northern and southern extensions is that
of a grantor, although its position with respect to the Central’s seg-
ment is that of a grantee. The direct promise of the Susquehanna,
made in the second of the basic contracts, dated April 1, 1911, to shift
the Central’s cars across the terminal at a reasonable switching rate
is, of course, executory in its nature. The charge for such service
was not published in a tariff filed with us.

The debtor’s trustee and the insurance group contend that the Sus-
quehanna is obliged to move all the Central’s traffic at cost and that
if it were freed of the basic contracts, it could realize, by appropriate
divisions of rates on the traffic which the Central now delivers and
originates on the northern and southern extensions, additional net in-
come estimated at $200,000 to $250,000 a year. The operating agree-
ments in effect prior to that of April 29, 1933, provided for compen-
sating for the switching movements on a share-the-cost basis. By
the last-named agreement the sum of $4.30 was fixed for each loaded
car of the Central moved to or from the northern extension and $6.65
for each loaded car handled for the Central south of the Edgewater
terminal. By the same agreement the so-called trackage charge for
each loaded car of the Central moved across the Edgewater yard,
which had been $4 since 1921, was made $1. Apparently the Central
moves few, if any, cars for the Susquehanna, and apparently the Sus-
quehanna has little occasion to move its own traffic to or from the
Central’s segment. No detailed evidence was introduced showing the
cost of the movements which the Susquehanna performs for the Cen-
tral, but with a record of many years of basing the charges on the cost
of the operations, it should be possible to gage how the later specific-
sum charges are related to the preceding cost charges. But, however
that may be, we see no reason why the Susquehanna should not be
paid reasonable rates for the services performed, including a reason-
able charge for crossing the Edgewater yard. To the extent that
the Susquehanna is not so paid, the situation should be remedied.

The trustee does not seek to bring about any change in the method
of performing the actual operations over the northern and south-
ern extensions, which, he contends, is the only practical method of
handling the traffic. He seeks merely to have the Susquehanna
freed from the basic agreements. He asserts that as long as the
basic contracts exist, the Central may assert a contractual right at
any time to exercise with its own motive power its trackage rights
and to bring to an end the operating agreements which are termin-
able on short notice. This he contends would be contrary to the
public interest, because, even with the Susequehanna conducting all
operations, the northern and southern extensions, which run for 1.61L

miles through a crowded industrial area already are taxed to capacity
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by the movement of 20,000 to 80,000 loaded cars annually of freight
other than tide-water coal, in addition to upwards of 10,000 cars a
year moved for the Central. He also points out that 20,000 or more
loaded cars of tidewater coal move annually through the yard and
that the only way to get across the yard in the movement of the
Central’s cars between the northern and southern extensions is to
go into the entrance of the Susquehanna tunnel and out again on
the other arm of wye tracks, which converge northwardly and south-
wardly from the tunnel.

The relief which the trustee seeks on behalf of the Susquehanna,
as we understand it, involves the complete ousting of the Central
from its rights on the northern and southern extensions with the
effect that the Susquehanna would then be the only carrier serving
those points and as such, entitled to participate in through rates to
and from industries located thereon. The trustee and the insurance
group cite Louisiana, A. & T. Ry. Co. Operation, 170 I, C. C. 602
as requiring that method of treatment of the situation in order that
the present method of physical operations may lawfully continue.
In that case we declined to authorize as trackage rights under sec-
tion 1 (18) of the Interstate Commerce Act an agreement by which
one carrier undertook to transport over its lines in line-haul move-
ment freight of another carrier, as the agent of the other carrier, at
rates of compensation as between the two carriers not contained in a
published tariff but contained in the agreement. We found that
the agreement was in conflict with section 6 (7) of the Interstate
Commerce Act which forbids a carrier from engaging in transporta-
tion unless its tariff schedules are duly filed with the Commission
and further forbids a carrier from demanding or collecting a greater
or less compensation for such transportation than the rates, fares,
and charges which are specified in the tariff, et cetera. Under that
agreement, the agent carrier which would perform the operations
would also issue bills of lading and freight bills in the name of the
other carrier. This was found to constitute a failure to comply with
section 20 (11) of the Interstate Commerce Act requiring a common
carrier receiving property for transportation to issue a bill of lading
and making it liable for any loss or damage to such property caused -
by it or by subsequent carriers over whose line or lines such property
might pass when transported on a through bill of lading. In regard
to originating and terminating movements by a carrier not a party
to a through rate we said:

While under certain circumstances one carrier may be regarded in a sense
as acting as agent for another, as in the case of a switching or terminal car-
rier, not a party to the joint rate, which makes delivery of a shipment follow-

ing line-haul transportation by another carrier, there can be, under the act,
2611.0.0.
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no unrestricted relationship of agency under which the line-haul carrier is
left free to contract with the switching carrier as to the charge which the latter
shall receive for its service, but the switching carrler is bound to collect its
published tariff rate for the transportation service which it performs.

Some contention is made that the so-called trackage rights were
never consummated by the actual operation of the Central over the
tracks. The trackage rights here involved were acquired prior to
the time we were given jurisdiction over the extension of a railroad
in that manner. In the absence of a court adjudication, we are not
inclined to regard the basic agreements as to the trackage rights as
voided by reason of the past method of operation. But under our
decision in Louisiana, A. & T. Ry. Co. Operation, supra, we see no
justification for the failure of the parties in the future to provide
rates and charges by tariffs filed with us for the movements of the
Central’s cars over the northern and southern extensions, including
movement across the Susquehanna’s yard.

We see no reason why the situation cannot be adequately remedied
without the disaffirmance of the basic contracts, by the termination
of the existing switching agreements and the publication by the
Susquehanna of just and reasonable rates which would cover all the
movements of the Central’s cars here discussed. The point may be
raised that the Susquehanna would not be justified in publishing
switching rates for movements which appear to be under trackage
rights of another carrier. But the situation here is due to the historic
reasons for its development, the congested field of operations, the
crossing of the terminal, the expense and economic consequences of
expanding the present facilities on ground already used for the in-
dustries feeding the railroad, which, taken as a whole, clearly in-
dicate that no change should be made in the general method of
physical operations now employed. Moreover, the switching rates
would apply over the tracks of the Susquehanna even though the
movements be related to preexisting rights therein held by the
Central.

The debtor’s trustee indicates that in disposing of this general
matter in the prior report division 4 attributed too broad a conception
to the meaning of public interest as that term is used in section 77 (d),
which requires that, in approving a plan we must find that it “will be
compatible with the public interest.” The trustee argues that “public
interest” as used in section 77 must be determined in view of “the
purpose of the Act, the requirements it imposes, and the context of the
provision in question * * *” New York Central Securities Corp.
v. United States, 287 U, S. 12, 24, and cites language from the concur-
ring opinion of Mr. Justice Roberts in Ecker v. Western Pac. R. Corp.,
318 U. S. 448, 512, to the effect that the power of the Commission to
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determine whether a plan “ ‘will be compatible with the public inter-
est’ * * * obviously relates, in the main, to the proposed corpo-
rate and capital structure of the reorganized company. That structure
must be such that the rehabilitated enterprise may have a reasonable
‘prospect of satisfactory public service.” '

Without derogating in the least from the principles just quoted, we
are of the view that, considering the broad scope of matters that may
be included in a plan of reorganization, and particularly that a plan
may provide for the rejection of contracts or for their assumption by
the reorganized company, all of the applicable concepts of public
interest contemplated by the Interstate Commerce Act are within the
meaning of that term as used in section 77. In the New York Central
Securities case, supra, the Supreme Court enumerated as criteria of
public interest within the meaning of the Interstate Commerce Act
“the transportation needs of the public,” measures which would “best
promote the service in the interest of the public and the commerce of
the people,” matters which have “direct relation to adequacy of trans-
portation service, to its essential conditions of economy and efficiency,
and to appropriate provision and best use of transportation facilities.”
Section 77, in fact, establishes a coupling link between it and the
Interstate Commerce Act where in subsection (f) it requires that upon
confirmation of a plan we shali—
without further proceedings, grant authority for the issue of any securities,
assumption of obligations, transfer of any property, sale, consolidation or merger
of the debtor’s property, or pooling of traffie, to the extent contemplated by the
plan and not inconsistent with the provisions and purposes of the Interstate
Commerce Act as now or hereafter amended.

By the basic contracts and the railroads constructed pursuant
1hereto, the Central’s railroad, in legal contemplation, was extended to
1the northern end of the northern extension and its traffic has moved
ever since on that theory. Thus, since about 1911, both the Central
and the Susquehanna have served the industries located on the three
segments of railroad.

There is another aspect of this situation which we deem to be of
importance. In acquiring title to the northern and southern exten-
sions the Susquehanna’s trustes made the following assumption :

The party of the second part (the trustee) hereby assumes all liability and
obligation of every nature which now exists under and by virtue of the said
vontracts, agreements, leases and licenses which now exist against and rest upon
the party of the first part (the Erie Terminals Railroad Company) under and by
virtue thereof, and agrees to be bound by and to perform, fulfill and carry
out all the liability and obligation of the party of the first part which exists
under and by virtue of said contracts, agreements, leases and licenses, the as-
sumption and agreement of the party of the second part contained in this para-
graph “Second” to be binding upon his successors and assigns. [Parenthetical

inserts supplied.]
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The basic contracts were set forth in the application to the Com-
mission for authority to acquire the properties and substantially the
above-quoted undertaking was set forth in the report of division 4
granting the authority. See 249 I. C. C. 777, 780. Representations
were made on behalf of the trustee to the court handling the Erie
reorganization, to the court handling the Susquehanna reorganiza-
tion, and to the Board of Public Utility Commissioners of New Jersey,
in connection with applications for approval of the transaction, sub-
stantially to the effect that the rights of the Central under said con-
tracts were not to be adversely affected by reason of the conveyance to
the trustee.

Under all the circumstances, including both the question of public
interest involved and the circumstances and conditions under which
the acquisition of the northern and southern extensions was author-
ized and consummated, we are of the opinion and find that the re-
quested provision conditionally rejecting the basic contracts should not
be approved by us as part of the plan.

Miscellaneous matters—In order to clarify the treatment of certain

outstanding obligations, the insurance group requests that the follow-
ing provisions be made part of the plan:
Unpaid amounts which became due on coupons prior to June 1, 1937, aggregating
about $8,287.50 shall be paid in cash at reorganization or by the reorganized com-
pany. To the extent that claims are filed and allowed on outstanding first and
refunding mortgage bond-serip certificates in the principal amount of $533 ang
coupon obligations of first-mortgage bonds due in 1895 in the amount of $30, such
claims shall be classified in accordance with the court’s classification and be
satisfied in cash or new securities on the same basis as other claims in the same
class or be disposed of otherwise as the court shall direct.

We approve the inclusion of these provisions in the plan.

The insurance group points (1) to the provision of each of the new
mortgages as described in the approved plan authorizing, with our
approval and with the concurrent action of the reorganized company
and of the holders of not less than 75 percent in principal amount of
all bonds outstanding under the mortgage, the postponement, within
certain limitations, of the time or times of payment of any interest
on, or the principal of the bonds and (2) to another provision to be
contained in each of the mortgages authorizing the modification or
alteration of the mortgage and of the rights and obligations of the
company thereunder and of the holders of the bonds by the concur-
rent action of the reorganized company and of the holders of not
less than two-thirds in aggregate principal amount of the bonds out-
standing, with the proviso, among others, that no such modification
or alteration shall alter or impair the obligation of the reorganized
company to pay the principal of, or interest on, any of the bonds at
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HeinOnline -- 261 |1.C. C. 117 1945-1946



118 INTERSTATE COMMERCE COMMISSION REPORTS

the time and place and at the rate and in the currency provided therein
without the consent of the holder of such bond. The group believes
that there is such conflict between these two provisions in regard
to modification of the time of payment of interest and principal of the
bonds as to lead to future disputes, and suggests that a clarifying
provision be inserted. In order to remove any possible doubt as to
conflict between these provisions, we will modify the plan so as to
provide that the first provision referred to in this paragraph shall
apply nothwithstanding any other provision of the mortgage.

We will also, on our own motion, modify the provisions authorizing
modification or alteration of the mortgages that may be accomplished
by the concurrent action of the company and of the holders of not less
than two-thirds in amount of the bonds outstanding so as to provide
that no such modification or alteration of the provisions of the Ter-
minal mortgage or of the first and consolidated mortgage relative to
sinking funds, or of the provisions of the general mortgage relative
to sinking funds or security-retirement funds, shall be made with-
out the approval of the Commission or such other regulatory body
as may at the time have jurisdiction in the premises.

The group refers to the provision of the approved plan that hold-
ers of the preferred stock, voting as a class, shall have the right to
elect not less than two directors after default of the equivalent of
six quarterly dividends, and in the interests of clarification suggests
that there be added to that provision the words “whether or not earned
and whether or not the defaults are consecutive.” We approve this
clarifying provision and will modify the plan accordingly.

In the section of the approved plan relating to the appointment of
voting trustees, it is provided that in certain contingencies the court
shall appoint such trustee. As there may be occasion for such an ap-
pointment by the court after the termination of the reorganization
proceeding, the group suggests that we add a clarifying provision
that the appointment be made by the judge of the District Court of
the United States for the District of New Jersey who may, at the
time when the appointment is required, be in charge of the proceeding
herein or, if these proceedings shall have terminated, by the senior
judge in said district. We approve this more specific provision, with
the explanation that it should also apply to approvals of appoint-
ments required by the plan. We will modify the plan accordingly.

In the first paragraph of article VII of the order of division 4 of
July 19, 1944, describing the approved plan, after describing the rates
of redemption of the new first and consolidated mortgage bonds on
or before January 1, 1986, it was inadvertently stated that the rate of
redemption would be 1 percent if redeemed thereafter and on or be-

fore January 1,2000. The order should have stated additionally that
261I1.C.C.
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the rate of redemption would be 1 percent if redeemed after January
1, 1986, and on or before January 1, 1993, and one-half percent if re-
deemed thereafter and on or before January 1, 2000. We will cor-
rect the plan accordingly.

In article VII, paragraph 5(b), describing the approved plan it is
provided that additional new first and consolidated mortgage bonds
may be issued, among other things, to cover 75 percent of the cost of
additions and betterments. A similar provision is made applicable
by the approved plan to the issue of additional general mortgage in-
come bonds. In view of the fact that, under our accounting classifi-
cation, the entire cost of a unit of road property replacing with prop-
erty of like purpose, a unit retired, is accounted for as an addition,
and in order to avoid mortgage-debt inflation, the plan should be
modified so as to provide that in the case of additions and betterments
to property, made after January 1, 1944, other than new equipment,
and additional fixed property as defined in the approved plan (or se-
curities representative thereof) the 75 percent shall be applied to the
net cost of the additions and betterments, the net cost to be deter-
mined by deducting from the cost the amount required by our ac-
counting classification to be credited to capital accounts by reason of
the retirement of any property replaced by property for or in respect
of which any such expenditures shall have been made. We will mod-
ify the plan accordingly.

The plan as approved by us includes in the mortgages a provision
permitting elimination from the mortgages, among other things, of
the provisions relating to the additions and betterments fund in the
event that the reorganized company shall be unified with any other
corporation by consolidation, merger, sale, lease, or otherwise. We
are of the view that such elimination should not be permitted. We
will on our own motion modify the plan accordingly.

Attached hereto are appendix A showing in summary form the
method of distribution of new securities to the several classes of
claims and other data, as more particularly described herein and in
the prior report, and appendix B showing in summary form the pres-
ent capital structure, the distribution of new securities according to
class of claim, summary of plan (including annual charges), and the
distribution of new securities per $1,000 principal amount of claim.

Conclusions.—Upon consideration of the record and the before-
mentioned petitions, we conclude and find:

1. That the report and order of the Commission, by division 4,
dated July 19, 1944, approving a plan of reorganization for the New
York Susquehanna and Western Railroad Company, pursuant to
section 77 of the Bankruptcy Act, should be modified and amended,
as herein specified, that the findings of division 4 contained in said
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report, except as modified herein, should be, and hereby are, affirmed,
and that, as thus modified and amended, the plan will meet the re-
quirements of section 77 (b) and (e) of the Bankruptcy Act, as
amended, will be compatible with the public interest, and should be
approved.

2. That, except as the plan shall be so modified and amended, the
petitions for its modification should be denied.

An appropriate supplemental order will be entered.
261 1. C. C.
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Summary of plan and charges

Initial
Prndpel | oo
charges
Fixed interest debt:
Equipment obligations. ... ccececccmccmaaa- $452, 844 $9,623
Terminal bonds, 4 percent. . ieemecas 2, 000, 000 80, 000
First and consolidated, 4 percent. .. eameio. 3, 000, 000 120, 000
Total fixed interest debt._ .. oo ce—n- b, 452, 844 209, 623
Other obligations and charges:
Additions and betterments fund. ..o oo cccccmcaccfam e meee 182,000
Binking fund . ..o cccemmcccccecemncacccamemann|ememccen e - 20, 000
Contingent-interest bonds 434 percent. ... .o e e 4, 000, 000 180, 000
¢ Total debt and charges before dividends. ... oo .. 9, 452, 844 471,623
ocks:
Preferred, 5 Dercent. . oo crccccmcacc e e e ———- 3, 000, 000 150, 000
Common, no par, stated at $100ashare_________ . ceeen 3,500,000 |.____.......
Total capitalization and total charges through preferred stock dividends. 15, 952, 844 621,623

1 The basie amount of the fund is $130,000 through May 1, 1850, and $85,000 thereafter, made up of funds

esulting from charges for depreciation of roadway and structures and the remainder from available net

income. The $62,000 represents the portion payable out of available net income through May 1, 1950
on the assumption that funds resulting from the depreciated charges will be approximately $68,000 a year.

APPENDIX C

Supplemental order entered at a general session of ithe Intersiate Commerce
Conunission, held at its office in Washingion, D. C., on the 5th day of March,
A. D. 1945

Furiher investigation of the matters and things involved in this proceeding
having been made upon petitions filed,-and this Commission having, on the date
hereof, made and filed a report containing its findings of faet and conclusions
thereon, and a full statement of the reasons for the conclusions, which report,
together with the prior report herein of the Commission, by division 4, approving .
a plan of reorganization, is hereby referred to and made a part hereof :

1t i3 ordered, That the report and order of July 19, 1944, of this Commission,
by division 4, approving a plan of reorganization for the New York, Susquehanna
and Western Railroad Company, debtor, be, and they are hereby, modified so as
to approve the following plan of reorganization :

1. EFFECTIVE DATE

The effective date of the plan shall be January 1, 1944, The effective date shall
determine the extent to which the claims of present creditors shall be capitalized
in new securities, but the plan shall not affect creditor’s claims until the new
securities are actually issued (or existing securities are actually extended) Ly
the reorganized company under the plan, and the earrying out of the plan, even
though after January 1, 1944, shall not require any retroactive change in the
operations of the trustee of the debtor, or in his accounts, or in the reports made
to the Interstate Commerce Commission, hereinafter referred to as the Commlis-
gion, or in any other reports or returns for the period prior to the date when such
new securities are issued or existing securities are extended. Subject to the
approval of the court, the reorganization managers may cause any issue of new
securities fo be dated, or the existing Terminal bonds to be extended, as of
another date than January 1, 1944, but only if the creditors who receive such
issue of new securities, or whose existing Terminal bonds are extended, shall
receive through payments in respect of the old securities or otherwise the same
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amounts in cash and the same rights in respect of accruals of interest and
accumulations of interest and dividends as if such issue of new Securities had
been dated, or the existing Terminal bonds had been extended, a5 of January i,
1944,

II. NEW OAPITALIZATION

The capitalization of the reorganized company, ;Jpon consummation of the
plan, as of its effective date, shall consist of approximately the following:

) Amount

Equipment obligationS oo e $452, 844
Terminal first-mortgage, 4-percent bonds — 2, 000, 000
First and consolidated mortgage, 4-percent bonds, series A ... __ 3, 000, 000
General-mortgage 434-percent income bonds, series A . ___.___ 4, 000, 000
Preferred stock 5 percent e -- 3,000,000
Common stock, no par value, 35,000 shares, taken at $100 a share.___._ 8, 500, 000

Total e 15, 952, 844

1II, THE REORGANIZED COMPANY

All or substantially all properties held by the trustee of the debtor, except
certain noncarrier lands subject to the mortgage of the Paterson Extension
Railroad Company hereinafter referred to, and all moneys held by the trustees
under the debtor’s Terminal first mortgage, the first mortgage of Midland Rail-
road Company of New Jersey, the debtor’s first and refunding mortgage, the
debtor’s second mortgage, the debtor’s general mortgage, and the first mortgage
of the Paterson Extension Railroad Company, hereinafter referred to as the
Terminal, the Midland, the refunding, the second, the general, and the Paterson
Extension mortgages, respectively, are to be conveyed to the reorganized com-
pany, which, in the discretion of the reorganization managers may be either the
debtor, with its articles of incorporation appropriately amended, or a new com-
pany (herein, in either event, called the reorganized company). Any such
conveyance shall be made free of lien of any mortgage and of any equipment
obligaticn except the rights of American Locomotive Company and its assignees
under equipment obligations, and except, in the discretion of the reorganization
managers, the rights of any vendor or lessor of equipment acquired by the trustee
of the debtor. The noncarrier lands subject to the Paterson Extension Railroad
Company mortgage, referred to in court order No. 251 of January 6, 1943, ap-
praised, with the approval of the court, at $55,634.50, for the purposes of the
plan, shall be conveyed free of the lien of any mortgage to a new corporation or
to a trustee, as the reorganization managers shall determine, for the purposes of
sale and the distribution of the proceeds ratably among the holders of the bonds
of the Paterson Extension Railroad Company.

In the discretion of the reorganization managers, all or substantially all, the
properties now held by any of the following subsidiaries of the debtor are to be
either retained by the present owner thereof or conveyed to any other of such
subsidiaries or to the reorganized company or to any newly formed subsidiary
of the reorganized company : The Hackensack and Lodi Railroad Company ; The
Lodi Branch Railroad Company ; Passaic and New York Rallroad Company and
Susguehanna Connecting Railroad Company.

In addition to their above-mentioned powers with respect to all, or sub-
stantially all, the properties now held by the trustee of the debtor (except the
noncarrier lands subject to the Paterson Extension mortgage above referred to)

2611.C.C.
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or by any of the afore-mentioned subsidiaries, the reorganization managers may,
in their discretion, cause any part or parts of said properties to be retained
by or conveyed to any of such subsidiaries or be conveyed to the reorganized
company or to any newly formed subsidiary of the reorganized company. The
foregoing sentence is intended to confer expressly upon the reorganization man-
agers power to cause transfers of such parts of said properties to be made, to
the extent which in their opinion may be necessary or desirable in effectugting
the purposes of the plan. It i8 not intended to enable them to use the corporate
entity of any of the afore-mentioned subsidiaries as the reorganized company.
The reorganization managers may, in their discretion, dissolve any subsidiary
of the debtor or the debtor itself. If any subsidiary is not dissolved, the re-
organized company shall hold all the stock therein now held by the debtor or its
trustee. In the event that, under the provisions of this paragraph or of the next
preceding paragraph, title to any of said properties shall not become vested in
the reorganized eompany, the title to such properties shall be so held and secur-
ities so pledged that the liens of the new mortgages hereinafter described shall
attach directly or indirectly to all of the properties.

IV. DEBT REDUCTION FRIOR TO CONSUMMATION OF FLAN

In the event that part or all of any claim in respect of which new securities
are to be issued under the plan, including interest up to the effective date of
the plan as well as principal is satisfied prior to the consummation of the plan,
the capitalization shall remain unchanged, and the additional securities thereby
made available for distribution in respect of other claims shall be distributed in
accordance wth a reapplication of the methods prescribed in the plan, except that,
to the extent that the principal amount of Terminal bonds outstanding is reduced
prior to the consummation of the plan, the total principal amount of new Ter-
minal bonds and the total principal amount of new first and consolidated bonds,
series A, to be reserved for the conversion of the new Terminal bonds shall each
be reduced, and the total principal amount of new first and consolidated
bonds, series A, to be issued at the time of the effectuation of the reorganization
shall be increased to the same extent. Additional new common stock made
available for distribution, representing mortgaged property, shall be allocated
to the holders of general-mortgage bonds to the extent that the amount of com-
mon stock so made available makes such allocation practicable in the opinion
of the reorganization managers, with appropriate adjustments of their participa-
ticn with the unsecured creditors in the unmortgaged properties.

V. NEW SECURITIES ; GENERAL

Subject to the approval of the court, the new securities shall be in such form
as shall be determined by the reorganization managers, provided that they
include, in addition to provisions usual under the circumstances, appropriate
provisions to effect the aims hereinbelow indicated. The new securities may be
issued in temporary form in the first instance, or interim certificates therefor
may be issued.

Serip may be issued and distributed in lieu of fractional bonds or shares of
stock. Such scrip will not entitle the holder to any interest or dividend pay-
ment or to any voting rights but shall be exchangeable, on or before January
2, 1949, for new securities (and for such interest and dividends in respect
thereto as may be determined by the reorganization managers), when pre-
sented in proper multiples on terms and conditions approved by the reorganiza-
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tion managers. After January 2, 1949, such serip shall be void. Such ad-
Justments as may be necessary to avold the issuance of scrip in too small frac-
tions may be made by the reorganization managers as they in their discretion
shall determine.

In the interest of simplicity and economy, tha reorganization managers shall
have authority to offer to the creditors who would receive small amounts of
serip entitling them to fractional amounts of new securities, the election to
accept the proceeds of the sale of such serip at the market price of the bonds
and stock and, if not listed on an exchange, at a price te be approved by the
court. The managers shall have power to appoint such agents as may, in
their judgment, be necessary for the above purpose who would also be per-
mitted to sell such scrip as may be desired by participating creditors.

VI. NEW TEEMINAL-MORTGAGE BONDS

The words “new Terminal mortgage” are used herein to refer either to a
new Terminal first mortgage or to the existing Terminal mortgage as extended,
assumed, and amended by the extension agreement hereinafter mentioned.
The words “new Terminal bonds” are similarly used herein. The word “issue”
as used herein with respect to the new Terminal bonds, shall include the
extension and assumption of the existing Terminal bonds.

A new Terminal first mortgage shall be executed to secure an issue of
$2,000,000 principal amount of 50-year 4-percent bonds, which, subject to the
provisions of article IV hereof, shall be issued in exchange for Terminal bonds
now outstanding, or, at the option of the reorganization managers, an extension
agreement shall be executed whereby the existing Terminal mortgage, as modified
by the extension agreement, shall be assumed by the reorganized company,
the maturity of the existing Terminal bonds shall be extended to January 1,
1994, the interest rate shall be reduced to 4 percent per annum, and such other
changes shall be made in conformity with the provisions and purposes of the
new Terminal mortgage herein described, as to the reorganization managers
shall appear appropriate.

‘Subject to the provisions of article I hereof, the Terminal mortgage and
bonds shall be dated as of the effective date of the plan and shall mature
January 1, 1994, or 50 years from the date as of which issued, in the discre-
tion of the reorganization managers. The bonds shall be fully registered or
in coupon form registerable as to principal, or both, as may be determined by
the reorganization managers. Interest thereon at the rate of 4 percent per
annum shall be paid sémiannually on January 1 and July 1, beginning July
1, 1944. The bonds shall be redeemable in whole or in part at any time, on
60 days’ notice by publication, at their principal amount plus accrued and
unpaid interest plus a premiam of 3 percent if redeemed on or before January
1, 1952, 234 percent if redeemed thereafter and on or before January 1, 1960, 2
percent if redeemed thereafter and on or before January 1, 1968, 1% percent if
redeemed thereafter and on or before January 1, 1976, 1 percent if redeemed
thereafter and on or before January 1, 1984, one-half percent if redeemed
thereafter and on or before January 1, 1992, and no premium if redeemed
thereafter, provided that bonds called for redemption out of the sinking fund
shall be redeemed at their principal amount plus acerued and unpaid interest.
The bonds shall be convertible, at the option of the holders, at any time (in
case of redemption, at any time prior to the date fixed for redemption) into
an equal amount of first and consolidated mortgage 4-percent bunds, series A.

The mortgage shall constitute a lien on substantially the same property as
is now subject to the lien of the existing Terinlual mortgage, and with sub-
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stantially the same priorities. It shall contain an after-acquired property
clause which shall -grant substantially the same rights. in after-acquired prop-
erty as are now granted by the existing Terminal mortgage, including a right
to a first lien under circumstances where the existing Terminal mortgage would
be entitled to a first lien, and a right to only a junior lien under circumstances
where the existing Terminal mortgage would be entitled to only a junior lien.
Said after-acquired property clause shall contain such provisions as the reor-
ganization managers may determine to safeguard or clarify it in the event of
consolidation, merger, sale, or lease.

On May 1 in each year, beginning with May 1, 1945, so long as any Terminal
bonds are outstanding, the reorganized company shall pay to the Terminal
mortgage trustee the sum of $20,000 as a sinking fund for the retirement of
the new Terminal bonds. Moneys in the sinking fund shall be applied by the
mortgage trustee to the purchase or redemption at public or private sale or
upon calls for tenders of Terminal bonds. Bonds purchased or redeemed
by the use of the fund shall be deposited in the fund and shall continue to
draw interest at the rate provided in the mortgage securing the bonds, which
Interest shall be added to the fund and used for the purposes thereof, pro-
vided that after all of the Terminal bonds shall have been purchased for the
benefit of the reorganized company or redeemed, through the operation of the
fund or otherwige, the Terminal bonds deposited in the fund shall be can-
celed. If, during the preceding calendar year, the reorganized company shall
have made any charges for depreciation of roadway and structures, the
faamounts so charged shall be used to make said annual payments for the
sinking fund to the extent permitted by law or by applicable government regu-
lation and to the extent said amounts shall exceed the amounts to be applied
to the additions and betterments fund as herein required, and the charge out
of available net income for the sinking fund shall be reduced accordingly.

The new Terminal mortgage shall contain provisions, in such form and sub-
stance as may be determined by the reorganization managers with the approval
of the court, that, notwithstanding any other provision of tke mortgage, the mort-
gage may at any time with the approval of the Commission or such other
regulatory body as may at the time have jurisdiction in the premises, be modi-
fied by the concurrent action of the reorganized company and of the holders of
not less than 75 percent in principal amount of all bonds of the mortgage
outstanding at the time of such vote, s0 as to postpone the time or times of
payment of any interest, either before or after the interest is due, or the principal
of bonds of the mortgage, either before or after maturity, which at such time
may be outstanding, provided that the payment of the principal of the bonds
may not be postponed for a longer period than 20 years from the maturity
date designated in the bonds and that the maturity of interest on the bonds
may not be postponed for a longer period than 5 years, but in no event beyond
the maturity date of the principal of the bonds designated in the bonds unless
such maturity be postponed, in which event the maturity of interest on the bonds
may not be postponed beyond the extended maturity date of the principal.

The Terminal mortgage shall contain appropriate provisions relative to the
requirements of the additlons and betterments fund as described in article IX
hereof and to the determination and spplication of available net income described
in article X hereof, and shall contain the following miscellaneous covenants:

(1) Such provisions, if any, as may be necessary or proper in the judgment of
the reorganization managers, with due regard for the rights of the holders of new
Terminal bonds In order to enable the board of directors to dispose of property
in connection with coordination and pooling arrangements with other carriers.
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(2) Providing that no consolidation or merger, and no sale or lease of sub-
stantially all the properties of the reorganized company as an entirety, shall be
made by the reorganized company except on the condition that the corporation
which will thereafter operate said properties shall assnme said mortgage and
all covenants thereof and all the debts, obligations, and duties of the reorganized
company with respect to the new Terminal bonds outstanding thereunder.

(3) Providing, within conditions and limitations to be therein prescribed, for
the modification or alteration, at any time, of said new Terminal mortgage
and of any and all supplements thereto and of the rights and obligations
thereunder of the reorganized company and of the holders of the new Terminal
bonds by the concurrent action of the reorganized company and of the holders
of not less than two-thirds in aggregate principal amount of the new Terminal
bonds then ocutstanding; and, in the event that the reorganized company shall
be unified with any other corporation by consolidation, merger, sale, lease, or
otherwise, such modification or alteratiom may specifically include procedural
provisions for ascertaining available net income without the maintenance of
gseparate books of account; provided that no such modification or alteration
shall (e) alter or impair the obligation of the reorganized company to pay the
principal of, or interest on, any new Terminal bond at the time and place and
at the rate and in the currency provided therein without the consent of the holder
of such bond, or (») permit the creation by the reorganized company of any
mortgage or lien in the nature of a mortgage ranking prior to or pari passu with
the lien of the new Terminal mortgage, except as may be in the new Terminal
mortgage otherwise expressly provided, unless the creation of such mortgage or
lien be consented to by the holders of all outstanding bonds, or (¢) modify or
alter such other provisions of said mortgage as may be prescribed by the reor-
ganization managers, or (d) without the approval of this Commission or such
other regulatory body as may at the time have jurisdiction in the premises, change
or alter any provision of the mortgage relative to sinking funds.

(4) The mortgage shall contain the usual additional provisions regarding
maintenance, replacements, releases, insurance, payment of taxes, and the like,

YI1. NEW FIRST AND CONSOLIDATED MORTGAGE BONDS

A new first and consolidated mortgage shall be executed to secure an issue of
$7,000,000 principal amount of bonds, issuable in series, of which approximately
$3,000,000 principal amount of series A bonds shall be issued at reorganization.
The series A bonds shall bear interest at the rate of 4 percent per annum, shall,
subject te the provisions of article I hereof, be dated as of the effective date of
the plan, shall mature January 1, 2004, or 60 years from the date as of which
issued, in the discretion of the reorganization managers, shall be in such
denominations, and shall be fully registered or in coupon form registerable as to
prineipal, or both, as may be determined by the reorganization managers. Series
A bonds shall be redeemable at any time, on 60 days’ notice by publication, at
their principal amount plus accrued and unpaid interest plus a premium of 4
percent if redeemed on or before January 1, 1951, 814 percent if redeemed there-
after and on or before January 1, 1958, 3 percent if redeemed thereafter and on
or before January 1, 1965, 214 percent if redeemed thereafter and on or before
January 1, 1972, 2 percent if redeemed thereafter and on or before January 1,
1979, 11% percent if redeemed thereafter and on or before January 1, 1986,
1 percent if redeemed thereafter and on or before January 1, 1993, one-half
percent if redeemed thereafter and on or before January 1, 2000, and no premium
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{f redeemed thereafter, provided that bonds called for redemption out of the
sinking fund shall be redeemed at their principal amount plus accrued and
unpaid Interest. Series of such bonds, subsequent to series A, which may be
issued as hereinafter provided shall be issued as of such date or dates, to mature
on such date or dates, bear interest at such rate or rates and at such times, in
such denominations and form, fully registered or in coupon form, or both, with
such provisions as to redemption, with such conversion rights, if any, and with
such provisions for sinking funds, if any, all as may be determined by the board
of directors of the reorganized company, subject as to sinking funds to the
provisions hereinafter stated with respect to first and consolidated mortgage
bonds issued to cover the cost of equipment or for emergency purposes,

This mortgage shall constitute a first lien (subject only to the llen of the new
Terminal mortgage and the rights of American YLocomotive Company and its as-
signees in the Diesel switching units purchased by the debtor’s trustee, and, in
the discretion of the reorganization managers, the rights of any vendor or lessor
of equipment acquired by the debtor’s trustee) on all property of whatever
nature, including, without limiting the generality of the foregoing, securities,
equipment, and equities in equipment, owned by the debtor or its trustee, as such,
at the time of the effectuation of the plan, except, however, such cash, accounts
receivable, and other current assets as customarily are not subject to the lien
of a railroad first mortgage, and such properties or assets not necessary for the
operation of the railroad as the reorganization managers may determine should not
be 80 subject. The mortgage shall also constitute a first lien, in such manner
and with such exceptions as the reorganization managers may determine, upon
all property of whatever nature acqguired by the reorganized company after the
effectuation of the plan, subject only to the lien of the new Terminal mortgage
by virtue of its after-acquired property clause to the extent that the new Terminal
mortgage is thereby entitled to priority over this mortgage and to such en-
cumtbrances or purchase-money liens as may exist or be created at the time of
aequisition, with such provisions as the reorganization managers may determine
to safeguard or clarify the after-acquired property clause in the event of con-
solidation, merger, sale, or lease.

The mortgage shall contain appropriate provisions reiative to the require-
ments .of the additions and betterments fund as deseribed in article IX hereof
and to the determination and application of available net income deseribed in
article X hereof, and shali contain covenants similar to those hereinbefore out-
lined in the four paragraphs relating to the miscellanepus covenants to be in-
serted in the new Terminal mortgage and a covenant substantiaily to the effect
that the aggregate principal amount of all first and consolidated bonds which at
any. one time may be under pledge by the reorganized company shall not exceed
the amount of all indebtedness so secured by more than 10 percent of the aggregate
principal amount of first and consolidated bonds then authenticated and not
canceled. .

Subject to the provisions of article IV hereof, series A bPonds under this mort-
gage shall be issued at the time of the effectuation of the reorganization In the
principal amount of approximately $3,000,000. Subject also to the provisions of
article IV hereof, an additional principal amount of approximately $2,000,000 of
series A bonds shall be reserved for the conversion of new Terminal bonds, ex-
cept that to the extent that the principal amount of new terminal bonds oug-
standing is reduced by refunding, as hereinafter in this article provided, or by
redemption or otherwise, the aforesaid approximately $2,000,000 principal amount
of series A bonds reserved shall be reduced and the approximately $2,000,000
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principal amount of first and consolidated bonds described in the following para-
graph shall be increased.

The remaining approximately $2,000,000 principal amount of authorized first
and consolidated bonds, subject to the approval of the Commission, may be issued
as additional series A bonds, or in such other series, subject to such limitations
and restrictions, as may be specified in the first and consolidated mortgage, to
mature on such date or dates (not earlier than the maturity of series A bonds
except where issued to cover the cost of equipment or for emergency purposes
as hereinafter provided), to bear such rates of interest and to contain such pro-
visions regarding redemption, conversion, sinking funds, and other matters as
may be determined by,the board of directors of the; reorganized company, hut
with respect to the lien of this mortgage all equally secured. Such bonds shall
be issued only with the approval of this Commission and only for the following
purposes and subject to the following conditions:

(a) To refund any new Terminal bonds or any first and consolidated bonds
or any obligations which at any time may constitute a lien on any part of the
system prior to the lien of the first and consolidated mortgage.

() To cover the not exceeding 75 percent of the net cost of additions and
betterments made after January 1, 1944, (net cost to mean the cost minus the
amount required by the Commission’s accounting classification to be credited
to capital accounts by reason of the retirement of any property replaced by prop-
erty for or in respect of which any such expenditures shall have been made), or
the acquisition of additional property, including fixed property as defined below,
or equipment, or substantially all the securities of corporations owning the same,
to the extent of 75 percent of such cost, excluding the amount of existing and
continuing prior liens on the property being acquired except to the extent of the
actual cost of acquisition of any such liens, provided that

(i) No first and consolidated bonds shall be issued to cover the cost of equip-
ment or to refund equipment-trust obligations or any obligations for the deferred
or serial payment of the purchase price of equipment unless the term of such
bonds shall not exceed the expected remaining efficient service life of the equip-
ment, in any case not more than 13 years, unless a sinking fund be created with
payments at an annual rate sufficient to retire such bonds in full at or prior to
their respective maturities and unless, in the event of such a refunding, the
entire issue of any equipment obligations being refunded is retired ; and

(ii) Ne first and consolidated bonds shall be issued for the purpose of acquiring
equipment which is also to be under equipment-trust obligations or under any
obligations for the deferred or serial payment of the purchase price of equip-
ment and

(#ii) No application shall be made to the Commission for authority to issue
first and consolidated bonds for any purpose specified in this clause (b) in re-
spect .of any item-of cost- more than 18 months after the close of -the ecalendar
year in which the reorganized company shali have paid such cost. Al such
bonds which may be authorized by the Commission to be issued for any such
purpose not sold or pledged within 36 months after the close of the calendar
year in which the reorganized company shall have paid such cost shall be can-
celed, and no other first and consolidated bonds shall be issued in lieu thereof
or for any items of cost in respect of which the same were authoriged.

Fixed property shall include all lands, buildings, roadbeds, tracks, structures,
machinery attached to and forming part of real property, switches, signal towers,
bridges, and the like, which have a life expectancy of at least 25 years with rea-
sonable maintenance, replacements, and repairs, but shall not include property
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with a lesser life expectancy, or- movables such as office furniture and office
equipment, hand tools, and the like.

(¢) First and consolidated bonds shall not be issued on the basis of additional
property or additions and betterments acquired to the extent that such addi-
tional property or additions and betterments are acquired by the use of the
additions and betterments fund, except as in the mortgage otherwise provided.

(d) Upon requisite authorization by the Commission, first and consolidated
bonds may be issued from time to time, up to a principal amount of $500,000 at
any one time outstanding without regard to the restrictions on the issue of addi-
tional first and consolidated bonds hereinbefore stated, except the restrictions
as to the total amount of bonds to be issued under the mortgage, if the reor-
ganized company shall have contracted forthwith to sell or pledge such bonds
and the board of directors of the reorganized company, by resolution adopted
by two thirds of the entire number of directors, shall have determined that an
emergency, which term may be defined in the first and consolidated mortgage,
exists requiring such issue., The fact that such bonds shall theretofore have
been issued for emergency purposes and thereafter canceled shall not at any
given time affect the right of the reorganized company then to issue first and
consolidated bonds for emergency purposes up to the afore-mentioned maximum
principal amount of $500,000 at any one time outstanding. The amount of first
and consolidated bonds issuable for other than emergency purposes shall be re-
duced by the aggregate principal amount of bonds theretefore issued for emer-
gency purposes less the principal amount thereof which shall theretofore have
been canceled. First and consolidated bonds may be issued for emergency pur-
‘poses-on such.other terms and conditions as may be-determined by the reorgan-
ization managers and set forth in the first and consolidated mortgage.

In the event that all of the $2,000,000 of new Terminal bonds are redeemed,
refunded, converted, or otherwise retired, then the sinking fund herein provided
in article VI for the benefit of the new Terminal bonds shall be continued and
applied for the benefit of the first and consolidated bonds, series A, under the
same terms and conditions specified in article VI, as though the sinking fund has
been initially provided for application to the first and consolidated bonds, series
A, and the first and consolidated mortgage shall so provide.

The new first and consolidated mortgage shall contain provisions, in such form
and substance as may be determined by the reorganization managers with the
approval of the court, that, notwithstanding any other provision of the mortgage,
the mortgage may at any time, with the approval of the Commission or such
other regulatory body as may at the time have jurisdiction in the premises, be
modified by the concurrent action of the reorganized company and of the holders
of not less ttan 75 percent in prineipal amount of all bonds of the mortgage out-
standing at the time of such vote, so as to postpone the time or times of payment
of any fixed interest or accumulations of contingent interest, either before or
after the interest is due, or the principal of any or all series of bonds of the
mortgage either before or after maturity, whether bearing fized or contingent
interest, which at such time may be outstanding, provided that the payment of
the principal of the bonds may not be postponed for a longer period than 20 years
from the maturity date designated in the bonds, and that the maturity of interest
on the bonds may not be postponed for a longer period than § years but in no
event beyond the maturity date of the principal of the bonds designated in the
bonds unless such maturity be postponed, in which event the maturity of interest
on the bonds may not be postponed beyond the extended maturity date of the
principal.
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VIII. NEW GENERAL-MORTGAGE INCOME BONDS

The new general mortgage, hereinafter sometimes called the income mortgage,
shall contain no limitation upon the awmount of bonds issuable under it. Approxi-
mately $4,000,000 principal amount of series A bonds shall be issued under it at
reorganization. These series A bonds shall, subject to the provisions of article I
hereof, be dated as of the effective date of the plan, shall mature January 1, 2019,
or 75 years from the date as of which they are issued, in the discretion of the
reorganization managers, shall be in such denominations and form, and fully
registered or In coupon form registerable as to principal or both, as may be
determined by the reorganization managers. )

These series A bonds shall bear contingent interest at the rate of 4% percent
per annum, payable on the 1st day of May in each year beginning with May 1,
1845. Said interest shall be paid, if covered by available net income, pursuant
to article X hereof, and if not fully covered thereby, to the extent so covered in
multiples of one-eighth of 1 percent, except that if the amount so available is less
than one-fourth of 1 percent such amount shall not be payable until the amount
thereof, together with interest payable in respect of said series A income bonds
in any succeeding year, shall equal or exceed one-fourth of 1 percent. To the
extent that interest at the rate of 434 percent for any income period is not paid,
the deficiency shall be cumulative to a maximum amount at any one time of 1314
percent of the principal amount of the series A bonds then outstanding. Accu-
mulations of interest shall not bear interest.

Interest on the series A income bonds accruing for each calendar year shall,
up to a maximum amount at any one time accruing for prior years of 13145 per-
cent of the principal amount of the series A income bonds then outstanding plus
interest on such bonds for the current calendar year to the extent pajab}e out
of available net income, become owing as a debt on December 31 in such year,
but shall be payable as herein provided. Such interest shall be mandatorily
payable only out of available net income of the reorganized company pursuant
to article X hereof, in respect of the preceding calendar year, or (in the case
of accumulations of interest) out of available net income in respect of such
preceding calendar year or subsequent calendar years. For the purposes of
the preceding sentence, payments of interest shall be considered as applied to
interest accrued for the last preceding calendar year before being applied to
accumulations. The board of directors of the reorganized company in its dis-
!cretion may cause the payment of interest on said series A income '_bonds out
of any fund whatever that may be lawfully available therefor and permitted
under the terms of the income mortgage.

When the principal of any of the series A income bonds shall become payable,
whether at maturity or upon redemption or by acceleration, or in any other
manner, or a permanent or confirmed appointment shall be made of any trustee
or receiver for the reorganized company or its property, (a) interest on such
bonds at the rate of 414 percent per apnum for the next preceding calendar
year, to the extent unpaid, (») any other interest accumulated on the next pre-
ceding May 1, to the extent unpaid, and (¢) interest at the rate of 4% percent
per annum from the last preceding December 31st shall become immediately
and absolutely payable regardless of earnings.
~ Series A income bonds shall be redeemable in whole or in part at any time
on 60 days’ notice by publication at their principal amount plus (a) interest at
the rate of 434 percent per annum for the next preceding calendar year to the
extent unpaid on the redemption date, and (b) any other interest accumulated
on the next preceding May 1 to the extent unpaid on the redemption date, gn(‘l
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(c) interest at the rate of 4% percent per annum from the last preceding De-
cember 31st to the redemption date.

The income mortgage shall constitute a lien upon all property from time to
time subject to the llen of the first and consolidated mortzage, subject only to
the lien of the new Terminal mortgage and the first and consolidated mortgage
and any liens that may at any time be prior to either of said mortgages. The
mortgage shall contain appropriate provisions similar to those in the new
Terminal mortgage in respect of the additions and betterments fund.

The income mortgage shall contain appropriate provisions relative to the re-
quirements of the additions and betterments fund as described in article IX
hereof and to the determination and application of available net income described
in article X hereof, and shall contain covenants similar to those hereinbefore
outlined in the four paragraphs relating to the miscellaneous covenants to be
inserted in the new Terminal mortgage (the words sinking funds as used in
paragraph (3) of said four paragraphs to include for the purnoses of this mortgage
any security-retirement fund at the time in effect and applicable to this mortgage)
and a covenant substantially to the effect that the aggregate prinecipal amount
of all income-mortgage bonds which at any one time may be under pledge by
the reorganized company shall not exceed the amount of all indebtedness so
secured by more than 10 percent of the aggregate principal amount of income-
mortgage bonds then authenticated and not canceled. The income mortgage shall
also contain a covenant or other provision to the effect that the holders of serles
A income bonds issued at the time of the effectuation of the reorganization, and no
others shall be entitled to elect or designate, in such manner as lawfully may be
provided in said income mortgage, one director of the reorganized company. Such
covenant or provision shall also state that such director shall likewise be a mem-
ber of any executive committee and of any other committee exercising general
or financial powers of the board of directors.

Income bonds of series A, in addition to the $4,000,000 principal amount to be
issued at the reorganization, may be issued subject to the approval of the Commis-
slon and to such limitations as may be specified in the income mortgage.
Subject to the approval of the Commission, income bonds of other series may be
issued under the income mortgage, subject to such limitations and restrictions as
are set forth herein or as may be specified in the income mortgage, to mature on
such date or dates (not earlier than the maturity of series A income bonds except
where issued to cover the cost of equipment or for emergency purposes as herein-
after provided), to bear such rates of interest (except that interest may not be
commutable into fixed interest, and fixed-interest bonds may not be issued under
the Income mortgage) and to countain such provisions regarding accumulations
of interest, redemption, conversion, sinking funds, denominations, form (fully
registered or in coupon form registerable as to principal, or both), and other
matters, as may be determined by the board of directors of the reorganized com-
pany, but with respect to the lien of the income mortgage all equally secured.
Such additional income bonds of series A or of other series may be issued only for
the following purposes and subject to the following conditions:

(@) To refund any new Terminal bonds or any first and consolidated bonds or
any series A income bonds or any obligations which at any time may constitute
a lien on any part of the system prior to the lien of the income mortgage.

(d) To cover the cost of additions and betterments, or {he acquisition of addi-
tional property, in a manner similar to that to be provided in the first and
consolidated mortgage with respect to the issuance of additional first and con-
solidated bonds and subject to the limitations therein to Le set forth.
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(c) Income bonds shall not be issued on the basis of additioral property or
additions and betterments acquired to the extent that such additional property
or additions and betterments are acquired by the use of the additions and better-
ments fund, except as herein otherwise provided.

(@) No income bonds (except additional series A income bonds, or income
bonds of any series, issued for emergency purposes as hereinafter permitted)
shall be issued with interest ranking prior to interest on series A income bonds
issued at reorganization and no income bonds (except additional series A in-
come bonds, or income bonds of any series, issued for emergency purposes or
to cover the cost of equipment as herein permitted) shall be issued with a sink-
ing fund if no sinking fund exists for the series A income bonds issued at re-
organization or with a sinking fund ranking prior to any sinking fund for the
series A income bonds issued at reorganization. No interest shall be man-
datorily payable on income bonrds of any Series (except at maturity, or upon
redemption, as hereinabove in this article provided) except that of available
net income, '

(e) Upon the authorization of the Commission, income bonds may be issued
from time to time, up to a principal amount of $500,000 at any one time out-
standing, without regard to the restrictions on the issue of additional income
bonds hereinbefore stated, if the reorganized company shall have contracted
forthwith to sell or pledge such bonds and the board of directors of the re-
organized company by resolution adopted by two-thirds of the entire number
of directors, shall have determined that an emergency, which term may be
defined in the income mortgage, exists requiring such issue. The fact that
income bonds shall theretofore have been issued for emergency purposes and
thereafter canceled shall not at any given time affect the right of the re-
organized company then to issue income bonds for emergency purposes, up to
the afore-mentioned maximum principal amount of $500,000 at any one time out-
standing. Income bonds may be issued for emergency purposes on such other
terms and conditions as may be determined by the reorganization managers and
set forth in the income mortgage.

The new general mortgage shall contain provisions, in such form and sub-
stance as may be determined by the reorganization managers with the approval
of the court, that, notwithstanding any other provision of the mortgage, the
mortgage may at any time with the approval of the Commission or such other
regulatory body as may at the time have jurisdiction in the premises, be mod-
ified by the concurrent action of the reorganized company and of the holders
of not less than 75 percent in principal amount of all bonds of the mortgage
outstanding at the time of such vote, So as to postpone the time or times of pay-
ment of any accumulations of contingent interest, either before or after the
interest is due, or the principal of any or all series of bonds of the mortgage
either before or after maturity, which at such time may be outstanding, pro-
vided that the payment of the principal of the bonds may not be postponed for
a longer period than 20 years from the maturity date designated in the bonds
and that the maturity of interest on the bonds may not be postponed for a longer
period than 5 years but in no event beyond the maturity date of the principal
of the bonds designated in the bonds unless such maturity be postponed, in which
event the maturity of interest on the bonds may not be postponed beyond the
extended maturity date of the principal.

IX. ADDITIONS AND BETTERMENTS FUND

The mortgages shall contain appropriate provisions to require the board of
directors of the reorganized company, on or before May 1 of each year beginning
2611.C.C.
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with 1945, to set aside and segregate from other funds an additions and better-
ments fund in an amoount which shall be equal to 2 percent of total railway
operating revenues (as defined by the Commission’s classification of income,
profit and loss, and general balance sheet accounts for steam roads, account No,
"501, or such substituted account or accounts of the Commission as at the time
may be in effect) of the reorganized company in such preceding calendar year,
or $85,000 whichever shall be greater, plus through May 1, 1950, $45,000 per
annum. ‘The additions and betterments fund shall be derived from (1) funds
resulting from charges for depreciation of roadway and structures and credited
to the depreciation reserve during the preceding calendar year to the extent
that such funds are earned and are adequate therefor and (2) funds from
available net income (as defined in article X hereof) of the preceding calendar
year, prior to interest on the general-mortgage income bonds and prior to sinking-
fund payments, to the extent the funds resulting from charges for depreciation
of roadway and structures are inadequate to make up the required amount of
the fund. If and to the extent that the available net income of any calendar
year shall not be sufficient to set aside for the additions and hetterments fund
in respect of such year the amount provided above, the amount of such deficiency
shall be made up out of the avallable net income of subsequent yeats before any
of such available net income shall be applied to the payment of any contingent
or accumulated contingent interest or of any sinking-fund installments or of any
dividends, provided, however, that the total of such deficiencies to be made up
on May 1 of any year, exclusive of such deficiencies made up in previous years
and exclusive of the amount to be set aside for the additions and betterments
fund in respect of the preceding calendar year, shall never exceed $150,000, and
provided further, that no deficiency shall be made up on any May 1 which was
fincurred more than 28 months prior thereto.

Sums in the additions and betterments fund shall be applied, as from time to
time shall be determined by the board of directors of the reorganized company,
either to provide for, or to reimburse the treasury of the reorganized company
for, all or any part of the cost in any calendar year of capital investments, as
hereinafter defined. Such capital investments shall be as defined by the Com-
mission’s classification of income profit and loss and general balance sheet
accounts for steam roads, accounts Nos. 701, investment in road and equipment,
702, improvements on leased property, and 705, miscellaneous physical property,
or advances to subsidiaries for expenditures which, if made directly by the
reorganized company in respect of its owned and leased puvoperty, would be
charged to said aceounts, or such substituted accounts of the Commission as may
at the time be in effect. To the extent that capital investments are provided for
or reimbursed cut of the fund, the reorganized company shall not thereafter have
the right to issue any bonds or other evidences of indebtedness to capitalize or
to reimburse it for any such investments; provided, however, that such invest-
ments, if for purposes for which first and consolidated bonds or income bonds
may be issued, may be used, within such limits, if any, as may be specified in
the first and consolidated mortgage or the income mortgage, to supply in whole
or in part the excess of capital expenditures required to be certified under either
of such mortgages over the prinecipal amount of the bonds that may be issued
under the terms thereof.

To the extent that the additions and betterments fund is not, in the disecretion
of the board of directors of the reorganized company, required for such capital
investments, the fund or any part thereof may be applied by said board of direc-
tors, in its discretion, to the payment of interest on fixed interest debt of the
reorganized company. To the extent that the fund is so applied it shall be reim-
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bursed out of the available net income of subsequent years before any of such
available net income shall be applied to the payment of any contingent or accum-
ulated contingent interest or of any sinking-fund installments or of any dividends.

‘Whenever, prior to 1951, the amount of the additions and betterments fund
shall exceed $165,000 or whenever, in 1951 or thereafter, such amount shall exceed
$120,000, such excess over $165,000 or over $120,000, as the case may be, may be
applied by the board of directors of the reorganized company, in its discretion,
to the purchase or redemption, at public or private sale or upon callg for tenders
of any new Terminal bonds and, after all of such bonds have been retired or
converted, of first and consolidated bonds and income bonds, in the order named,
at such time outstanding. Bonds so purchased or redeemed shall be canceled.

All moneys in the additions and betterments fund which shall not be applied
as above provided during the calendar year in which they are credited, shall be
carried over in the fund to the next calendar year in addition to the regular
annual credit to the fund. If, however, on May 1 in any year the amount in
the fund is equal to or in excess of $200,000, no contribution shall be made to
the furd in such year, and the “then remaining available net income” to which
reference is made in article X subdivision 3 (¢) hereof for the preceding year
shall be deemed to be increased by the amount which would otherwise have been
payable into the fund on said May 1.

X. DETERMINATION AND APPLIOATION OF AVAILABLE NET INOOME

1. Available net income, as that term is used herein, shall be “income after
fixed charges,” determined in accordance with the accounting rules of the Com-
mission or, to the extent not governed by such accounting rules, in accordance
with sound accounting practice, provided, however, that there shall be excluded
from the computation of net income available for contingent interest and the
additions and betterments fund and the sicking-fund requirements provided for
in the plan, that part of the charges to operating expenses representing the
service value (ledger value less value of salvage, if any) of nondepreciable road-
way property retired and not replaced.

2. Available net income shall be determined for each calendar year within 4
months after the termination thereof, beginning with the calendar year 1944
and continuing thereafter so long as any funded debt remains outstanding, pro-
vided, however, that (1) if in any calendar year the reorganized company shall
fail to earn its fixed charges, such deficit shall be added to the fixed charges in
the next succeeding year or years, and (2) adjustments necessary to correct
the income or expense accounts of any prior year (but not any year prior to
1944) shall be made by appropriate entries, either in the accounts of the current
year, or (unless such adjustment would be in violation of applicable orders, rules,
and regulations of the Commission), in the discretion of the board of directors
of the reorganized company, in whole or in part in the accounts of any subse-
quent year or years, Any such adjusting entries made in the accounts of any
year to adjust the income or expense accounts of prior years shall be treated,
for the purpose of this article, as income for the year in which entered on the
books, whether cleared through income or profit and loss accounts.

3. Available net income for each calendar year shall, subject to the following
provisions and subject to such modifications thereof (including rearrangement
of the priority of payment) as the reorganization managers may deem desirable
in connection with the sinking funds created for bonds which may be issued to
cover the cost of equipment or for emergency purposes, be applied during the
next succeeding calendar year to the following purposes and in the following
order: ' o
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{e@) Available net income shall on May 1 be set aside to the extent, but only
to the extent, required (when added to the creditf, if any, from roadway and
structures depreciation reserve as set forth in article IX hereof) for the addi.
tions and betterments fund as hereinbefore provided.

(b) Any then remalning available net income shall on May 1 be set aside to
make up any deficiency not exceeding $150,000 in the amounts credited in the
preceding 28 months to the additions and betterments fund, and to reimburse
sald fund for moneys that may have been taken from said fund and used for the
payment of interest on fixed-interest debt.

(¢) Any then remaining available net income shall on May 1 be applied to
provide for the payment to the sinking fund provided in articles VI and VII
hereof first for the benefit of the new Terminal bonds, and second, In the event
all of the new Terminal bonds are redeemed, refunded, converted, or othewise
retired, for the beneflt of the first and consolidated bonds, series A.

(¢) Any then remaining available net income shall on May 1 be applied to
provide any amount which may be necessary to service any sinking funds which
may be created in connection with any future issues of first and consolidated
bonds.

(e) Any then remaining available net income shall on May 1 be applied to the
payment of any contingent interest on income bonds accruing during the last
preceding calendar year and of any accumulated unpaid interest thereon.

(f) Any then remaining available net income shall on May 1 be applied to
provide any amount which may be necessary to service any sinking funds for
the benefit of income bonds.

(g) Any then remaining available net income may be applied as the board of
directors may determine to general corporate purposes or dividends on the
several classes of stock in the order of their priority, provided that no dividends
on the common stock shall be declared, set aside, or paid unless and until amounts
equal to 20 percent of such dividends intended to be declared, set aside, and paid
shall be paid into a fund, to be known as the security-retirement fund, to be used
and applied in the manner of a sinking fund for the retirement of general-
mortgage income bonds, series A, and, after retirement of all of such bonds, to
the retirement of the preferred stock.

XI. PREFERRED STOCK AND PREFERRED-STOCK VOTING TRUST

Approxzimately 30,000 shares of preferred stock, having a par value of $100
a share shall be authorized, approximately all of which shall be issued in the
reorganization.

The holders of preferred stock shall be entitled to receive, or to have declared
and set apart for payment, dividends out of available net income as provided in
article X hereof, when and as declared by the board of directors, at the rate of
5 percent per annum in respect of each calendar year before any dividends shall
be paid or declared and set apart for payment on the common stock. Such
dividends of 5 percent per annum on the preferred stock shall be cumulative to
the extent earned in respect of any calendar year and not pald but shall not be
otherwise cumulative. Dividends on the preferred stock shall be deemed to
have been earned in respect of any year to the extent covered by available net
income pursuant to article X hereof after deducting the amounts to be applied
out of available net income pursuant to subparagraphs (a) to (f), inclusive, of
paragraph 3 of article X hereof. In the event that the reorganized company
shall be unified with any other corporation by consolidation, merger, sale, lease,
or otherwise, then by vote or consent of the holders of at least two-thirds in par

value of the preferred stock then outstanding, procedural provisions may be
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made for ascertaining available net income without the maintenance of separate
books of account, and such provision shall be binding on all the holders of
preferred stock. .

In any liquidation or winding up of the reorganized company, whether volun-
tary or involuntary, the preferred stock shall be entitled to receive out of the
assets of the reorganized company, its par value, plus any accumulated@ and
unpaid dividends thereon, before any distribution shall be made on the common
stock, but shall not be entitled to any further participation in such assets, The
preferred stock shall be redeemable, in whole or in part, at any time, on 60 days’
notice by publication, at $100 per share plus any accumulated unpaid dividends.
The holders of the preferred stock shall have no conversion rights and shall not
have any preemptive right to subscribe to any additional issues of stock of any
class or of securities convertible into stock of any class.

Holders of the preferred stock shall be entitled to one vote per share upon all
matters except to the extent that provision is made herein for the election of
one director by holders of income bonds and except to the extent that the right
of the holders of preferred stock to vote for members of the board of directors
of the reorganized eompany is limited as hereinafter provided. Voting sepa-
rately as a class, the holders of the preferred stock shall be entitled to elect one-
half (if one-half involves a fraction, then the next larger whole number) of the
membership of the board of directors of the reorganized company less one, and
one of the directors so elected shall be a member of any eXecutive committee
and of any other committee exercising general or financial powers of the board
of directors of the reorganized company, provided that this right of the preferred
stockholders to elect one-half less one of the board of directors shall not apply
after all of the general-mortgage income bonds have been retired through opera-
tion of the security-retirement fund or otherwise. Holders of the preferred
stock, voting as a class, shall have the right to elect yot less than two directors
after default of the equivalent of six quarterly dividends, whether or not such
dividends are earned and whether or not the defaults are consecutive, The
afirmative vote of at least two-thirds of the preferred stock shall be required
as a prerequisite to any charter or bylaw amendment altering materially any
existing provision of such preferred stock.

All shares of preferred stock shall be deposited under a voting-trust agree-
ment and preferred-stock voting-trust certificates shall be issued to persons
otherwise entitled to receive such preferred stock under the plan.

There shall be three voting trustees under such trust, whose appointments,
whether initial or to fill vacancies, shall be subject to the approval of the court.
Subject to such approval, the trustees under the existing Terminal and Midland
mortgages shall appoint the trustee for the first position, the trustee under the
existing first and refunding mortgage jointly with the New York Life Insurance
Company, the Prudential Insurance Company of America, and the Mutual Benefit
Life Insurance Company of New Jersey shall appoint the trustee for the second
position, and the trustees under the existing second and general mortgages
jointly shall appoint the trustee for the third position, provided, however, that
in case of a vacancy in any of the positions after the initial trustees have been
approved by the court and the voting trust certificates issued, an appointment
to fill a vacancy in the first position shall be made by the trustee under the new
general mortgage, an appointment to fill a vacancy in the second position shall
be made by the holders of the preferred stock voting-trust certificates which
are not so owned, controlled, or held that Instructions as to voting trusteed

stock represented thereby would have to be disregarded pursuant to subsequent
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provisions herein, and an appointment to fill a vacancy in the third position
shall be made by the holders of the common stock voting-trust certificates which
are not so owned, controlled, or held that instructions as to voting trusteed stock
represented thereby would have to be disregarded pursuant to subsequent pro-
visions herein, and provided further, that should any of the parties or interests
fail to make appointment of a trustee, either the initial trustee, or to fill a
vacancy, within such time as the court shall consider reasonable, the court shall
appoint such trustee. Should such occasion for the filling of a vacancy by the
court or for the approval of an appointment by the court under the provisions
of this paragraph arise after the termination of these reorganization proceedings,
the appointment or the approval shall be made by the senior judge of the United
States District Court of the district in which these proceedings are now pending.

The terms of the voting-trust agreement shall be determined by the reorganiza-
tion managers and approved by the court but shall include appropriate provisions
to effect the following purposes:

{a) The period of the trust shall be 5 years beginning as of the date of the
order of court directing consummation of the plan; it shall, however, terminate
upon the sale in accordance with the terms of the trust of at least 51 percent of the
stock held in the trust and may be terminated at any time by the voting trustees
with the consent of the holders of a majority in interest of the preferred-stock
voting-trust certificates then outstanding and with the consent of the voting
trustees under the common-stock voting trust;

() The voting trustees shall have power in their sole discretion (but only with
the approval of the Commission and the consent of the kolders of a majority
in interest of the preferred-stock voting-trust certiflcates then outstanding and the
consent of the voting trustees under the common-stock voting trust hereinafter
referred to) to sell 51 percent or more (but not less than 51 percent) of the stock
held in the trust at any time prior to the termination of the trust for such con-
sideration as they may deem expedient (as a part of which consideration they
may take into account any agreements which the purchaser or purchasers may
make by way of traffic agreements, guaranties, offers of exchange of seeurities, or
otherwise, which in the judgment of the voting trustees ‘will be of value to the
holders of bonds issued in reorganization or of the preferred-stock voting-trust
certificates) ; provided, however, that the purchaser or npurchasers shall be re-
quired, for a reasonable period after the termination of the preferred-stock voting
trust, to purchase such additional shares of preferred stock theretofore held
under the trust as may be tendered at the same “price per share of preferred
stock” as was paid in respect of said 51 percent or more of said preferred stock
(the phrase “price per share of preferred stock™ as used in this article XI beirg
intended to relate only to that part of the aforesaid consideration which reason-
ably may be and shall be intended to be divided and distribufed among the holders
of preferred-stock voting-trust certificates, including in particular, but without
limiting the generality of the foregoing, cash and securities) ; and provided fur
ther, that the purchaser or purchasers shall be required, as a part of the same
- transaction, to buy 51 percent or more (but not less than 51 percent) of the
common stock of the reorganized company and to make an offer to buy all of said
common gtock as will be set forth in the common-stock vcting-trust agreement
and holders of all preferred-stock voting-trust certificates shall be bound by the
terms of sale.

(¢) In the event that the sale of 51 percent or more of said trusteed preferred
stock shall be effected prior to the termination of the trust, that part of the
consideration which is the basis for determining the price per share of preferred
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stock, as defined in subdivision () supre, and the balance of the trusteed
stock, if any, shall be distributed pro rata to the holders of preferred-stock vot-
ing-trust certificates against the surrender of said certificates; :

(d) The voting trustees shall possess and shall be entitled to exercise all rights
and powers of absolute owners of the preferred stock held in the trust, including
the right (1) to vote in respect thereof for every purpose and to consent to any
corporate act of the reorganized company, it being expressly stipulated that, ex.
cept as herein specified, no voting right shall pass by or under the preferred.
stock voting-trust certificates or by or under any agreement express or implied,
and (2) to sell, exchange, or otherwise dispose of such preferred stock, all subject
to the provisions of the voting-trust agreement.

The voting-trust agreement shall provide in substanee that & copy of every
notice of a stockholders’ meeting of the reorganized company shall be mailed to
each registered holder of a preferred-stock voting-trust certificate and that in
case the voting trustees shall receive from the holder of a preferred-stock voting-
trust certificate, within such reasonable number of days prior to the date of
the meeting as shall be set forth in such notice, a written request to vote in the
manner stated in such request at any such meeting upon any matters to come
before such meeting, the voting trustees shall vote at such meeting in accordance
with such request in respect of the number of full shares of preferred stock rep-
resented by said voting-trust certificate, except that the voting trustees shall dis-
regard any instructions as to voting the shares of preferred stock represented
by the preferred-stock voting-trust certificate, if the written request to vote
does not expressly state that the preferred-stock voting-trust certificate with re-
spect to which request to vote is made is not owned or controlled by, or held
for the benefit of, a person, firm, association, or corporation which owns or
operates, or controls a corporation which owns or operates, or is controlled by
a corporation which owns or cperates, or is in any way directly or indirectly, af-
filiated with a corporation which owns or operates, a line ur lines of railroad, or
by two or more such persons, firms, associations, and/or corporations acting
jointly.

The voting trustees, in determining whether or not they have been authorized
by the consent of the holders of a given percentage in interest of the preferred-
stock voting-trust certificates then outstanding, in any case where such consent
is required, (@) shall treat as not outstanding preferred-stock voting-trust cer-
tificates so owned, controlled, or held that instructions as to voting trusteed
stock represented thereby would have to be disregarded pursuant to the next
preceding paragraph, and (d) shall disregard any such consent by any holder or
holders of such preferred-stock voting-trust certificates.

(e¢) The preferred stock held in the trust shall not be voted in favor of the
merger or consolidation of the reorganized company with or into any other cor-
poration or the sale or lease of all or substantially all of the assets of the reor-
ganized company before obtaining the consent thereto of the holders of a major-
ity in interest of the preferred-stock voting-trust certificates then outstanding
and of the voting trustees under the common-stock voting trust.

(f) Whenever the consent of the voting trustees under the preferred-stock
voting trust is required under the plan as a condition precedent to action by the
voting trustees under the common-stock voting trust hereinafter described, such
consent may be given only with the favorable vote or consent of the holders of
& majority In Interest of the preferred-stock voting-trust certificates then out-
standing.

(g) The reasonable expenses of such voting trustees, including counsel fees
shall be paid by the reorganized company.
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(h) The voting trustees shall act in accordance with the vote of a majority
of sald trustees.

XI1. COMMON STOCK AND COMMON-STOCK VOTING TRUST

There shall be autherized approximately 35,000 shares of common stock with-
out par value, approximately all of which shall be issued at reorganization.

Holders of common stock shall be entitled to one vote per share on all matters
except (1) to the extent that provision is made herein for the election of one
director by holders of series A income bonds, with the right of such director to
be a member of any executive committee and of any other committee exercising
general or financial powers of the board of directors, (2) to the extent that pro-
vision is made herein that, voting separately as a class, the holders of the
preferred stock until all of the general-mortgage income bonds have been retired
shall be entitled to elect one-half of the membership of the board of directors
less one and that one of the directors so elected shall be a member of any execu-
tive committee and of any other committee exercising general or financial powers
of the board of directors, and (3) to the extent that provision is made herein
that the preferred stock, voting as a class, shall have the right to elect not 1ess
than two directors after default of the equivalent of six quarterly dividends
whether or not earned and whether or not the defaults are consecutive, and that
the affirmative vote of at least two-thirds of the preferred stock shalil be required
a8 a prerequisite to any charter or bylaw amendment altering materially any
existing provision of such preferred stock. The holders of common stock shall
not have any preemptive right to subsecribe to any additional issues of stock of
any class or of securities convertible into stock of any class.

All shares of common stock shall be deposited under a voting-trust agreement
and common-stock voting-trust certificates shall be issued to the persons other-
wise entitled to receive such common stock under the plan.

There shall be three voting trustees under such trust, all designated in the
same manner and subject to the same approval as in the case of the preferred-
stock voting trustees.

The terms of the voting-trust agreement shall be determined by the reorgani-
zation managers and approved by the court but shall include appropriate provi-
sion to effect the following purposes:

(a) The period of the trust shall be 5 years beginning as of the date of the
order of courl directing consummation of the plan; it shall, however, terminate
upon the sale in accordance with the terms of the trust of at least 51 percent of
the stock held in the trust and may be terminated at any time by the voting
trustees with the consent of the holders of a majority in interest of the common-
stock voting-trust certificates then outstanding and with the consent of the
voting trustees under the preferred-stock voting trust.

(b) The voting trustees shall have power in their sole discretion (but only
with the approval of the Commission and the consent of the holders of a majority
in interest of the common-stock voting-trust certificates then outstanding and
the consent of the voting trustees under the preferred-stock voting trust) to sell
51 percent or more (but not less than 51 percent) of the stock held in the trust
st any time prior to the termination of the trust for such consideration as they
may deem expedient (as a part of which consideration they may take into account
any agreement which the purchaser or purchasers may make by way of traffic
agreements, guaranties, offers of exchange of securities, or otherwise, which in
the judgment of the voting trustees will be of value to the holders of bonds issued
in reorganization or of the preferred-stock voting-trust certificates or of the
common-stock voting-trust certificates) ; provided, however, that the purchaser
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or purchasers shall be required, for a reasonable period after the termination of
the common-stock trust, to purchase such additional shares of common stock
theretofore beld under the trust as may be tendered at the same “price per share
of common stock” as was paid in respect of said 51 percent or more of said
common stock (the phrase “price per share of common stock” as used in this
article XII being intended to relate only to that part of the aforesaid considera-
tion which reasonably may be and shall be intended to be divided and distributed
among the holders of common-stock voting-trust certificates, including in particu-
lar, but without limiting the generality of the foregoing, cash and securities) ;
and provided, further, that the purchaser or purchasers shall be required, as
part of the same transaction, to buy 51 percent or more (but not less than 51
percent) of the preferred stock of the reorganized company and to make an offer
to buy all of said preferred stock as will be set forth in the preferred-stock
voting-trust agreement ; and holders of all common-stock voting-trust certificates
shall be bound by the terms of sale;

(c) In the event that the sale of 51 percent or more of said trusteed common
stock shall be effected prior to the termination of the trust, that part of the
consideration which is the basis for determining the price per share of common
stock, as defined in subdivision (b) suprae, and the balance of the frusteed stock,
if any, shall be distributed pro rata to the holders of common-stock voting-trust
certificates against the surrender of said certificates;

(d) The voting trustees shall possess and shall be entitled to exercise all
rights and powers of absolute owners of the common stock held in the trust,
including the right (1) to vote in respect thereof for every purpose and to
consent to any corporate act of the reorganized company, it being expressly
stipulated that, except as herein specified, no voting right shall pass by or under
the common-stock voting-trust certificates or by or under any agreement express
or implied, and (2) to sell, exchange, or otherwise dispose of such common stock,
all subject to the provisions of the voting-trust agreement.

The voting-trust agreement shall provide in substance that a copy of every
notice of a stockholders’ meeting of the reorganized company shall be mailed to
each registered holder of a common-stock voting-trust certificate and that in
case the voting trustees shall receive from the holders of a common-stock voting-
trust certificate, within such reasonable number of days prior to the date of the
meeting as shall be set forth in such notice, a written request to vote in the
manner stated in such request at any such meeting upon any matter to come
before such meeting, the voting trustees shall vote at such meeting in accordance
with such reqguest in respect of the number of full shares of common stock repre-
sented by such voting-trust certificate, except that the voting trustees shall
disregard any instructions as to voting the shares of common stock represented
by the common-stock voting-trust certificate, if the written request to vote does
not expressly state that the common-stock voting trust certificate with respect to
which the request to vote is made is not owned or controlled by, or held for the
benefit of, a person, firm, association, or corporation which owns or operates, or
controls a corporation which owns or operates, or is controlled by a corporation
which owns or operates, or is in any way, directly or indirectly, affiliated with
a corporation which owns or operates, a line or lines of railroad, or by two or
more such persons, firms, associations, and/or corporations acting jointly.

The voting trustees, in determining whether or not they have been authorized
by the consent of the holders of a given percentage in interest of the common-
stock voting-trust certificates then outstanding, in any case where such consent
is required, (i) shall treat as not outstanding common-stock voting-trust certifi-
cates g0 owned, controlled or held that instructions as to voting trusteed stock

2611.C.C.

Hei nOnline -- 261 |1.C C 144 1945-1946



NEW YORK, S. & W. R. CO. REORGANIZATION 145

represented thereby would have to be disregarded pursuant to the next preceding
paragraph, and (ii) shall disregard any such consent by any holder or holders of
such common-stock voting-trust certificates.

(e) The common stock held in the trust shall not be voted in favor of the
merger or consolidation of the reorganized company with or into any other
corporation or the sale or lease of all or substantially all of the assets of the
reorganized company before obtaining the consent thereto of the holders of a
majority in interest of the common-stock voting-trust certificates then outstanding
and of the voting trustees under the preferred-stock voting trust.

(f) Whenever the consent of the voting trustees under the common-stock
voting trust is required under the plan as a condition precedent to action by the-
voting trustees under the preferred-stock voting trust hereinbefore described,
such consent may be given only with the favorable vote or consent of the holders
of a majority in interest of the common-stock voting-trust certificates then
outstanding.

(g) The reasonable expenses of such voting trustees, including counsel fees,
shall be paid by the reorganized company.

(h) The voting trustees shall act in accordance with the vote of a majority
of said trustees.

XIII. TREATMENT CF EXISTING SBECURITIES AND CLAIMS

Equipment obligations shall remain undisturbed and shall be assumed by the
reorganized company.

Holders of the existing Terminal bonds shall receive for each $1,000 principal
amount thereof new Terminal bonds in a like principal amount, together with
{nterest aceruing on the existing bonds to January 1, 1944, in cash. Interest paid
on the existing Terminal bonds for any period or periods subsequent to the effec-
tive date of the plan shall be applied to and treated as payments of interest on
the new Terminal bonds.

Holders of the existing bonds of the Midland Railroad Company of New Jersey
shall receive for each $1,000 bond and all unpaid interest thereon to the effective
date of the plan approximately $507.78 of new first and consolidated mortgage
bonds, series A, and $829.72 of new general-morigage income bonds, series A.

Holders of the existing first and refunding bonds of the debtor shall receive
for each $1,000 bond and all unpaid interest thereon to the effective date of the
plan approximately $328.09 of new first and consolidated mortgage bonds, series
A, $295.17 of new general-mortgage income honds, series A, and $730.91 par
amount of new preferred stock.

Holders of the existing second-mortgage bonds of the debtor shall receive for
each $1,000 bond and all unpaid interest thereon to the effective date of the
plan approximately $236.46 par amount of new preferred stock and $1,150.00
of new no-par value common stock, stated at $100 a share.

Holders of the existing general-mortgage bonds of the debtor shall receive
for each $1,000 bond and all ynpaid interest thereon to the effective date of the
plan approximately $57.01 par amount of new preferred stock and $919.17 of
new no-par-value common stock, stated at $100 per share, plus the non-par-value
common stock representing the participation of such bonds in the stock allotted
in respect of the unmortgaged assets.

Holders of the existing bonds of The Paterson Extension Railroad Company
shall receive for each $1,000 bond and all unpaid interest thereon to the effective
date of the plan $1,200 of new no-par-value common stock, stated at $100 a
share, in addition to their pro rata share in the noncarrier lands (appraised
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for the purposes of the plan, with the approval of the court, at $55,634.50) subject
to the mortgage of the Paterson Extension Railroad Company, which are to be
conveyed to a new company or to a trustee for sale and the proceeds distributed
to the Paterson Extension bondholders. Unpaid amounts which became due on
coupons prior to June 1, 1937, aggregating about $8,287.50, shall be paid in cash
at reorganization or by the reorganized company. To the extent that claims are
filed and allowed on outstanding first and refunding mortgage bond-scrip eer-
tificates in the principal amount of $533 and coupon obtigations of first-mortgage
bonds due in 1895 in the amount of $30, such claims shall be classified in accordance
with the court’s classification and be satisfied in cash or new securities on the
same basis as other claims in the same class or be disposed of otherwise as the
court shall direct.

The holders of unsecured claims against the debtor’s estate allowed by the
court, including the prinecipal.of the claim of the general mortgage bondholders
to the extent not satisfied through the distribution of new preferred stock and
no-par-value common stock allotted to the mortgaged assets, both taken at $100
a share, shall each receive the proportion of the 4,000 shares of no-par-value com-
mon stock allotted to the unmortgaged assets which his claim bears to the total
of such claims.

The bonds of the Passaic and New York Railroad Company held by the debtor’s
trustee shall be canceled.

XIV. MEANS OF CARRYING OUT THE PLAN, PAYMENT AND ASSUMPTION OF CERTAIN
CLATMS, CONTRACTS, TAXES, AND EXPENSES OF REORGANIZATION, CLAIMS NOT
AFFECTED BY THE PLAN, ET CETERA

There shall be three reorganization managers who shall supervise the carry-
ing out of the plan. Subject to the approval of appointments by the court,
the trustees under the existing Terminal and Midland mortgages jointly shall
appoint the manager for the first position, the trustee under the existing first
and refunding mortgage jointly with the New York Life Insurance Company,
the Prudential Insurance Company of America, and the Mutual Benefit Life
Insurance Company of New Jersey shall appoint the manager for the second
position, and the trustees under the existing second and general mortgages
jointly shall appoint the manager for the third position. In case appointment
for any of such positions is not made within such time ag the court shall deem
reasonable, the court shall appoint such manager.

The reorganization managers shall have the following powers, in addition to
those hereinbefore granted to them under the terms of the plan.

1. To cause the debtor or the reorganized company to make such agreements
and arrangements as they may deem necessary or desirable in order to carry
out the plan. )

2. To pass upon and determine the amendments to be made to the articles
of consolidation and bylaws of the debtor and the changes to be made in its
corporate structure, if they decide that it is to be the reorganized@ company, or
to cause a new corporation to be organized as the reorganized company, and to
pass upon and determine the form and provisions of its charter and bylaws; in
either case to determine the number, which must be an odd number, and terms
of office of the directors, and to select the individuals who shall constitute the
directors to be in office until the first annual meeting after the consummation
of the plan. ’

3. To pass upon and determine the manner of carrying out, and fo supervise,
the transfer of the properties of the debtor and its subsidiaries and of any
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other property as provided for in the plan, and to Incorporate such other cor-
porations as they may deem advisable.

4, To pass upon and determine the form and provisions of the new mortgages,
bonds, coupons, stock certificates, scrip, voting-trust agreements, voting-trust
certificates, agreements, acceptances, assets, and any other documents they may
deem necessary or appropriate in connection with the carrying out of the plan,

5. To employ counsel and agents and such other persons as they deem
necessary In the carrying out of their functions and to delegate to them any
powers given to the reorganization managers hereunder; and to fix the com-
pensation of the persons so employed, subject to the approval of the court, and
if required by law, subject to the approval of the Commission,

6. After confirmation of the plan by the court, to pass upon and determine the
method by which creditors shall participate in the plan and shall exchange
thelr present securities for those providegd in the plan.

7. To take or cause the reorganized company to take any other action which
they may deem necessary or desirable in order to carry out the plan, including
the making of financial and other arrangements and the making of any applica-
tion to the court or the Commission or any other public authority.

The reorganization managers shall exercise all the foregoing powers in their
discretion, in order to carry ount the purposes of the plan, subject to approval by
the Commission or by the court where such approval is required by law or is
desired by the managers. The managers shall serve without compensation.
They may act through a majority either at a meeting or by actions in writing
without a meeting. They shall not be liable for any action taken by them in
good faith or by any person employed by them in good faith, except that any
reorganization manager may be liable for his individual malfeasance or willful
neglect. The managers shall incur no personal liability for any of the expenses
incurred in the carrying out of the plan.

If deemed desirable and so ordered by the court, the plan, after it has been
found fair and equitable by the court, may be executed by the sale or sales, at
not less than fair upset prices to be fixed by the court, of all or any part of the
property of the debtor and its subsidiaries, all on such conditions and in such
manner as the court may direct. Upon any such sale, the property and assets
offered for sale may be purchased for the benefit of the reorganized company by
the reorganization managers, and in that event there shall be applied on account
of the purchase price the distributive share of the proceeds of such sale of all
securities the holders of which shall have assented to the plan, and of all securi-
ties (although the particular holders thereof shall not have assented to the
plan) of all classes which shall have accepted the plan or shall have become
bound thereby. If physical properties of the debtor used in the service of trans-
portation so offered for sale shall be sold to others than the reorganization
mansagers, the court shall determine the extent, if any, to which the plan shall
be deemed Inoperative,

In the event of a sale of any of the properties of the debtor to the reorganiza-
tion managers, they may in their discretion sell all or any portion of the new
securities distributable under the plan to holders of existing securities, if neither
such security bholders nor the class to which such security holders belong shall
have accepted, or become bound by, the plan; provided that security holders in a
class which shall not have accepted, or become bound by, the plan, and who
themselves shall not have accepted the plan, shall have the right, if they shall
so notify the reorganization managers within a period of 30 days after the
confirmation of such sale, to assent to the plan and receive the securities allocated
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to them under the plan in lieu of their aliquot share of the proceeds of such sale
of the properties. The proceeds of any such sale of securities, and, with the
approval of the court, any other funds which, in the judgment of the reorganiza-
tion managers, are available among the assets of the debtor's estate or of the
reorganized company and are not necessary for the working capital requirements
of the reorganized company or to pay any of the obligations under the plan, may
be used to pay the portion of the purchase price of property acquired payable in
cash on any such sale.

The reorganized company shall be deemed to have assumed the obligations
under existing executory contracts and leases which by their terms do not
terminate at or prior to the conclusion of these proceedings and which shall not
have been disaffirmed by the trustee of the debtor prior to the consummation
of the plan, and the reorganized company shall also assume any executory
contracts and leases made by the t{rustee of the debtor, with the approval or
authorization of the court, which by their terms do not terminate at or prior fo
his discharge.

Claims in classes 1, 2, and 3 of the court’s classification of claims to the extent
filed and allowed shall, in the discretion of the reorganization managers, either
be paid in cash in connection with the reorganization or, to the extent unpaid
at the date of the consummation of the plan, be assumed by the reorganized
company and paid in the usual course of business with the same relative priority
as they now have with respect to other obligations of the debtor. Claims, other
than those of the United States, for taxes levied, assessed, or accrued against
the trustee of the debtor, when determined, and liabilities and obligations
incurred by the trustee during these proceedings, to the extent unpaid at the
date of the consummation of the plan, shall be assumed by the reorganized
company and paid in the usual course of business with the same relative priority
as they now have with respect to obligations of the debtor and other obligations
of the trustee. The reorganized company shall assume the liability for, and pay
in full in due course, any and all taxes due to the United States from the debtor
or itg trustee for any taxable period prior to the date of his discharge without
requiring proof thereof in this proceeding, and without prejudice by reason of
not having been proved herein, subject, however, to the statute of limitations
normally applicable to the assessment and collection of such taxes; provided,
however, that the liability of the reorganized company for any taxes, whether to
the United States or to a State or to any subdivision of a State, which are the
subject of litigation on the date of the confirmation of the plan, or which may
become fhe subject of litigation on any date thereafter, and prior to the expira-
tion of the applicable statute of limitations, shall be determined pursuant to law,
and provided further that nothing in the plan shall be deemed to preclude either
the debtor, its trustee, the reorganized company, or any other party from con-
testing the merits of any smch taxes in the manner provided by law.

All costs of administration, and all other allowances made or to be made by
the judge in the reorganization proceedings, including allowances provided for
in section 77 (¢) (12) of the Baukruptcy Act, within maximum limits approved
by the Commission where such approval ig necessary, shall be assumed by the re-
organized company as prior liabilities and promptly paid in full in cash, in any
event not later than 3 months after the date of the final decree in the reor-
ganization proceedings.

The claims and the interests of parties to executory contracts and leases de-
seribed in the three immediately preceding paragraphs, when treated as described
in those paragraphs, will not be adversely and materially affected by the plan.
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The equity of the holders of the debtor’s preferred and common stock has no
value.

The debtor, as reorganized, or the transferce of the property of the debtor,
in connection with any settlement of transportation accounts between the United
States and the debtor or the rcorganized company, shall be required to recognize
and pay or allow for any and all sums, determined through audit, adjustment,
compromise, or litigation, as due the United States by virtue of the provisions of
section 822 of the Transportation Act of 1940, 54 Stat. L. 955, for overpayments
made prior to the date of confirmation of a plan of reorganization, without re-
quiring proof thereof in this reorganization proceeding and without prejudice by
reason of such sums not having been proved herein, with the same relative priority
as they now have with respect to other oblikations of the debtor.

XV. MISCELLANEOUS PROVISIONS

No inaccuracy contained in the plan or omisgsion therefrom shall constitute
the basis for any claim for rescission of any assent or approval to the plan or of
acceptance of any new securities or for damages.

Acceptance of the plan shall include acceptance of the provisions of the new
bonds, mortgages, stock certificates, scrip, voting-trust agreements, voting-trust
certificates, and all instruments necessary and appropriate to the carrying
out of the plan, other than the orders of the court and of the Commission, with
the same effect as though the terms of such instruments were set forth in the
plan in full,

The construction of the plan by the court shall be final and conclusive. 'The
court may correct any defect, supply any olission, or reconcile any inconsistency
in such manner and to such extent as may be neccessary or expedient in order
to carry out the plan effectively.

In case of any changes in the law applicable to the plan, any approvals which
may become unnecessary under such law shall be dispensed with.

A court finding, after the submission of the plan to creditors, that for any
reason any one or more of its provisions are invalid shall not prevent its con-
summation without resubmission to creditors, with such modification on account
of such invalidity as the reorganization managers, with the court’s approval, may
determine, provided the court shall find that such resubmission is not required by
law.

Nothing contained herein with respect to limitations on total authorized
issues of new securities or total capitalization of the reorganized company or
otherwise shall prohibit the issue by the reorganized company of equipment
trust obligations upon the purchase of equipment, pursuant to appropriate
approval by the Commission where required.

Unless otherwise provided in any order or orders of the court, whenever
notice shall be required or permitted to be given under or pursuant to the plan,
such notice shall be deemed to have been duly and properly given if a copy
thereof shall have been published once in each week on any secular day in each
such week for 2 successive weeks in one newspaper published and of general cir-
culation in the Borough of Manhattan, City of New York, and in one newspaper
published and of general circulation in the city of Newark, N. J.

The term “reorganized company” as used herein shall be deemed to include
the successor or assigns of such reorganized company. The term “Commission”
as used herein shall mean the Interstate Commerce Commission and shall be
deemed to include any successor to the Intersiate Commerce Commission or any
other Federal regulatory body having jurisdiction.
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The carrying out of the plan shall be as provided in the Bankruptcy Act.

It is further ordered, That the authorzation and approval herein granted by
this Commission are upon the condition that the journal entries covering the
necessary accounting adjustments under the order will be submitted to this
Commission for approval before they are recorded on the books of the reorgan-
ized company under the plan of reorganization herein approved.

It is further ordered, That nothing herein contained shall be, or be construed
as, a grant of authority for the issue of any securities, assumption of obligations,
transfer of any property, sale, consolidation, or merger of the debtor’s proper-
ties, or pooling of traffic, pursuant to either the Bankruptcy Act or the Interstate
Commerce Act, until further action by this Commission upon confirmation of
the plan by the court,

It is further ordered, That, except as stated in the accompanying report and
as reflected in the plan of reorganization herein approved, the petitions for
modification of the plan approved July 19, 19044, are hereby, denied.

And it 18 further ordered, That the order entered herein by division 4 on July
19, 1944, be, and it is hereby, revoked and superseded by this order.
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Finaxce Docker No. 13170

FLORIDA EAST COAST RAILWAY COMPANY
REORGANIZATION

Sudbmitted Dcecember 8, 1944. Decided January 8, 1945

Upon further hearing, the plan of reorganization for the Florida East Coast
Railway Company, pursuant to section 77 of the Bankruptcy Act, as
amended, further modified and approved.!

Appearances as in prior reports and also Skelton Pitney, J. Henry
Blount, Charles Cook Howell, F. K. Conn, E. N. Claughton, Thomas
H. Anderson, Edward J. Kenn, Louis Kurz, William A. W, Stewart,
W. E. Brownback, Alfred F. Tokar, Thomas O’G. FitzGibbon, H.
Plant Osborne, Richard B. Gwathmey, and John C. Donnally. '

SeECcOND SUPPLEMENTAL REPORT OF THE COMMISSION

By taE CoMMISSION :

By report and order of April 6, 1942, 252 1. C. C. 423, this Commis-
sion, division 4, approved pursuant to the provisions of section 77 of
the Bankruptcy Act, 11 U. 8. C. 205, a plan of reorganization for the
Florida East Coast Railway Company. A certified copy of the report
and order was filed in the District Court of the United States, South-
ern District of Florida, in which court proceedings for the reorgani-
zation of the debtor herein are pending. This court hereinafter will
be referred to as the court. By our supplemental report and order of
August 10,1942, 252 1. C. C. 731, upon petitions filed by various parties
in interest, we modified the order of April 6, 1942, supra, in certain
particulars and filed in the court a certified copy of the supplemental
report and order. Thereafter, a hearing was held before the court
on objections to the plan. By order entered October 19, 1943, the
judge (a) sustained an objection to the plan that the existence of
unallocated cash on hand at the time of his order renders the plan
inequitable, (5) sustained an objection of Florida National Building
Corporation, an intervener in the proceeding, that its present security
holdings entitle it to designate a reorganization manager and (¢) de-
creed that a new effective date should be designated. The court

1 Previous reports, 252 I. C. C. 428 and 731, and 254 1. C. C. 865.
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